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THE ALBANY LAW JOURNAL ing matters will be discussed and acted 
upon at the coming meeting. The Execu- 
A Monthly Record of the Law and Lawyers . ‘ a ; . 
_|tive and Law Reform Committees, at their 
published by THE ALBANY LAW JOURNAL COMPANY, “oes 2 ‘ 
\bany, N. Y. Chas, J. Hailes, Pres. and Secy. stated joint meeting selected as the topic 
“Tmiributions, items of news about courts, judges and lw. |f0T discussion at the annual mecting, 
yrs’ queries or comments, criticisms on various law questions, “The Regulation of the Introduction of 
iddresses On legal hand or fommnions on questions of uty Medical Expert Testimony.” At the last 
interest, are solicited from members of the bar and _ those ‘ a : 
terested in legal proceedings. annual meeting, pursuant to a_ resolution 


All communications intended for the Editor should be wr adopted, a committee consistung of one 
essed simply to the Editor of the ALBANY LAW JOURNAL.| member from each judicial district was 


{ll letters relating to advertisements, subscriptions or other : ‘d fe ith ; simile 

tsiness matters should be addressed to THE ALBANY Law |@ppotnted to confer wi a similar com- 
gy OURNAL COMPANY. mittee of the State Medical Society and 

Subscription price, Three Dollars per annum, in pdvance. report at the meeting to be held in 1909. 


Single number, Twenty-five Cents The committee's report on this subject has 


iy Ry OER a RET ‘been forwarded to the members of the 
ALBANY, N. Y ° OcT., 1908 | association. The 





comimttee on Legal 
a oti eR | Ethics, appointed at the last meeting, will 
Current Topics. present its report and action will be taken 
Arrangements have been completed for) ypon this important subject. 











Canons of 
the thirty-second annual meeting of the! professional ethics were adopted by the 
New York State Bar Association to be held; American Bar Association at its meeting 
inthe city of Buffalo on Thursday and Fri-| held in Seattle, Washington, last August, a 
day, January 28 and 29, 1906. The meet- copy of which has been forwarded to each 
ag will be called to order by the President) member, together with the printed report 
Hon. Francis Lynde Stetson of the city of | of the committee of the New York State 
New York, on Thursday morning and the! Bar Association in order that a full discus- 
order of business provided for in’ subdivi-! sion may be had and final action taken at 
sion 11 of the by laws will be taken up! the coming meeting. The annual dinner 
On Thursday evening at 8:30 o'clock, the will be given at the Ellicott Club, on Friday 
Hon. John C. Spooner, of New York will evening, Jan, 29th. There will also be a 
deliver the annual address in the Twentieth trip to Niagara Falls on Saturday Jan. 30th 
Century Club Hall. He has chosen as his as the guests of the Erie County Bar 
subject, ““The Power of Congress under the! Association, the members returning in 
Commerce clause over State Corporations time to enable them to leave Buffalo for 


engaged in Interstate or Foreign Com- their homes late in the afternoon or on early 
merce."’ The members of the association: evening trains. 


will undoubtedly take advantage of this 

occasion to welcome Mr. Spooner, who has In Chanler v. Sherman, 162 Federal. Re- 
recently become an honored member of the | porter, ig, an unusual conflict of decrees 
Bar of New York. The address of Senator as to sanity was presented. The plaintiff 
Spooner, whose great learning, and know-, had been adjudged insane by the Supreme 
ledge of the law, eminence as a statesman) Court in New York and ordered committ- 
and many years of notable achievement ined to an asylum, and later the court ap- 
the public service have made him a con-| pointed a committee of his person and 
spicuous figure among the members of| property. Subsequently he escaped and 
the American Bar, without doubt will! took up his residence in Virginia, where he 
be a notable addition and valuable | was adjudged sane. He instituted an ac- 
contribution to the literature of the Associa- | tion, setting up the decree of the Virginia 
tion. A number of important and interest- court and demanding damages from _ his 
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committee in New York for the conversion 
of his property. Defendant alleged in the 
main action that petitioner was insane and 
that the Virginia judgment was void. Pe- 
titioner’s presence was necessary at the 
main trial in New York, and as he was in 
danger of being incarcerated there he asked 
for an order protecting him while in atten- 
dance at the trial. The United States Cir- 
cuit Court of Appeals referring to the pecul- 
iar predicament in which the petitioner was 
placed, and that unless relief was granted 
he must either abandon his action fora 
quarter of a million dollars or run the risk 
of losing his liberty, instructed the Circuit 
Court to issue a writ of protection prohibit- 
ing the apprehension of the prisoner during 
the time necessary for him to attend the 
trial. 





It is altogether probable that the New 
York Court of Appeals will soon be called 
upon to settle the meaning of the Penal 
Code in reference to the responsibility of 
corporations for causing manslaughter. 
The case arose in Rochester where the 
local Railway and Light company was in- 
dicted for the manslaughter of Ernie Op- 
penheimer. Special County Judge John 
A. Barhite granted an order dismissing the 
indictment, and the Appellate Division of 
the Supreme Court has sustained that ac- 
tion. Justice Pardon C. Williams, who 
wrote the opinion of the higher court de- 
clares that an indictment will not lie against 
the defendant corporation for manslaugh- 
ter, second degree for the causing of the 
death of a human being by culpable negli- 
gence under section 193 of the Penal Code. 
By section 179, homicide is defined as the 
killing of one human being by the act, 
procurement or omission of another, and 
then by section 193 it is provided that 
such homicide is manslaughter in the sec- 
ond degree, when committed by the act, 
procurement or culpable negligence of any 
person, which does not constitute the 


crime of murder or manslaughter in the 
“We think the word person 


first degree. 


in the latter section,’’ says the court, 
“should not be construed as including a 
corporation because a homicide can only be 
committed by a human being. We are 
asked to construe the definition of homi- 
cide as meaning the killing of one human 
being by another person, and thus as in- 
cluding a corporation. We do not so con. 
strue it, but rather that the killing must be 
by another human being. Without discus- 
sing this question at length, or considering 
the decision of this or other states or 
countries, we merely call attention to the 
fact that there has never yet been a con 
viction had against a corportaion in this 
state for a criminal homicide and if such 
an indictment and conviction is now to be 
sustained under any construction of the pro- 
visions of the penal code it had better be 
done by the Court of Appeals and not by 
any of the lower courts.”’ 





We were under the impression that the 
opponents of the judicial gown had long 
since been routed and driven to cover. A 
few years ago the subject was widely dis- 
cussed and written about, and as a result the 
advocates of the gown won a sweeping vic- 
tory. Of late years oppostion to the wearing 
of special habiliaments by judges seems to 
have almost entirely disappeared but an 
echo of that opposition is still heard now 
and then. A correspondent of the New 
York Law Journal writes to the editor of 
that publication in great sorrow, appar- 
ently seeing but one little ray of hope 
in the fact that in one of the courts in the 
county of New York, although of minor 
jurisdiction the judges persist in their re- 
fusal to don the hated gowns. The cor- 
respondent referred to cites an article on 
America written by the famous English wit 
and satirist, Sydney Smith, and_ published 
in the Edinburgh Review away back in 
1818 in which the writer approvingly 
mentions the fact that ‘‘the Americans are 
the first persons who have discarded the 
tailor in the administration of justice. A 





judge administers justice without the cal- 
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orific wig and parti-colored gown, in a 
coat and pantaloons. He is obeyed, how- 
ever, and life and property are not badly 
protected in the United States. 

We must say that we have doubts whether 
one atom of useful influence is added to 
men in important stations by any color, 
quantity or configuration of cloth or hair. 
The true progress of refinement, we con- 
ceive, is to discard all the mountebank 
drapery of barbarous ages. One roll of 
gold and fur falls off after another from the 
robe of power and is picked up and worn 
by the parish beadle and the exhibitor of 


wild beasts." The correspondent asks 
what would Sydney Smith think of our 
institutions today. To this the Law 


Journal replies that while one might with 
goud reason inveigh against the “‘calorific 
wig” and “‘particolored gown’ and scare- 
crow habiliaments a plain black gown is not 
physically uncomfortable to the wearer and 
is pleasing to the aesthetic sense of the 
beholder. We agree with our contemporary 
that there is a large and increasing sentiment 
in favor of the plain black gown as a be- 
coming uniform for those filling judicial 
offices and that the custom is not at all 
inconsistent with essential democracy. Our 
contemporary adds, with much truth, that 
judicial robes are by many considered to 
be of greatest practical utility in inferior 
courts, perhaps especially criminal courts, 
in impressing more ignorant and lawless 
people with the seriousness of legal in- 
stitutions. 

In Connor v. Skaggs 111, Southwestern 
Reporter, 1132 wherein one daughter had 
been discriminated against by a parent 
because her marriage did not please him, 
the Missouri Supreme Court, speaking by 
Judge Lamm, finds from the evidence that 
there was no undue influence or lack of 
testamentary capacity, and therefore affirms 
the judgment of the lower court against 
the contestant but adds this interesting bit 
of advice to the other heirs: ‘‘There is 
inferential evidence as we see it, that the 


mother when the hand of death rested 
heavily on her, left an injunction that the 
more fortunate children and grandchildren 
of Joseph Skaggs may find lasting happiness 
in remembering, and obeying---an injunction 
meaning that they should see to it that the 
unbending rigor of their father’s will should 
be tempered with equity and mercy. The 
enforcement of that tender and solemn 
injunction lies far beyond the jurisdiction 
and domain of earthly courts but, perad- 
venture, it is none the less a proper subject 


of judicial comment and judicial hope.” 
— — 0 
CONDEMNATION PROCEEDINGS. 





It requires no argument, but only a statement of 
existing facts, to prove that there is need of a change 
in the laws of the State of New York applicable to 
condemnation proceedings. For illustration: The City 
of New York acquires land for water supply under 
two separate laws with commissioners appointed in 
different ways, and at an expense in one case far 
greater than that of the other. The water supply 
of the Borough of Richmond comes under one law 
and that of the Borough of Manhattan, under an- 
other. The charter covers the requirements gen- 
erally for all Boroughs, but a special Act was passed 
in 1905 providing for what is known as the new 
Water Supply for the City of New York. Under this 
last Act the commissioners receive many times as 
much compensaton as other Commissioners under the 
charter. It is impossible for any one to contemplate 
such a fact without amazement. Again, there is one 
law for the acquirement of property by condemna- 
tion for railroad purposes, another for bridges and 
still another for streets and parks. It is apparent, 
therefore, that there is room for a uniform law on 
this subject in this State. 

Now the need of such a change in the laws on 
this subject is emphasized by the great expense and 
waste which attach to the existing laws in their 
enforcement. It is well known that the ultimate 
cost of land to the Clty of New York in condemna- 
tion proceedings is from twenty to one hundred per 
cent. above the value of the property taken. The 
present Comptroller of this City prepared a con- 
vineing statement of figures showing this fact. More- 
over, it is apparent on the face of the facts that the 
Commissioners appointed under various acts and serv- 
ing usually for short terms are not as efficient and 
economical as judges would be if chosen for this 
special purpose for terms sufficiently long to make 
it unnecessary for them to consider ways and means 
of delaying the proceedings for more compensation. 





Then again. under at least one of the existing Acts, to 
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wit: —that of 1905, while the Commissioners have 
authority to issue subpoenas, they have no power to 
punish for contempt and in consequence the pro- 
ceedings drag along in a haphazard but exceedingly 
expensive way. 

One of the unnecessary burdens placed upon the 
city in these proceedings is the interest allowed on 
awards. There is no provision whereby a tender can 
be made and the accumulating interest cut off. As 
interest runs from the time of taking, i. e., the vest- 
ing of title and not actual possession, and the prop- 
erty owner has generally about three years in which 
to come forward and prove his claim, there is no 
disposition on the part of the owners or their 
attorneys to hasten the day of payment because the 
element of compensation is very considerable. It 
follows that the ultimate amount which the con- 
demning party has to pay on account of interest 
alone is likely to be very great. Moreover, it is a 
matter of experience that all attorneys practicing 
in condemnation proceedings under the act of 1905 
and experts and other witnesses concerned therein 
are strongly averse to any amendment of the law 
which will expedite the hearings and the rendition 
of awards thereon. 

The creation of a court of condemnation would 
not be an experiment. Such a court is already in 
existence in another country and has been in suc- 
cessful operation for many years. The wonder is 
that New York has been so far behind the rest of 
the world, or perhaps, it should be said the best of 
the world, in an important matter of this sort. In 
New Zealand and Austria the method of condemna- 
tion is far superior to that of our State. In New 
Zealand they have what is known as a Court of 
Compensation, which consists flexibly of a judge of 
a Court of record and two laymen, who dispose of 
the business on hand, and thereupon, so far as the 
laymen are concerned, arrive at the end of their 
term. In other words, as occassions arise, two arbi- 
trators are chosen, one by the condemner and the 
other by the owner of the property to be condemned, 
and these two sit with the judge and hear the evi- 
dence and decide upon tue amount of compensation 
to be awarded for as many parcels as may be in 
condemnation at that time. 

Such a Court for the State of New York would 
be of incaleulable valte. Possibly an amendment 
to the Constitution will be necessary in order to 
enable the Legislature to create such a Court, but 
that is no insuperable obstacle. It seems, however, 
that such an amendment is not necessary. It is pro- 


vided in the Conetitution that condemnation pro- 
ceedings may be held before a jury, or three com- 
missioners duly appointed by a justice of the Su- 
preme Court. It is entirely feasable for the Legisla- 
ture to authorize the appointment by a justice of 


each judicial department of three commissioners of 
condemnation who shall hold their office for a definite 
term and receive compensation fixed by the statute. 
Probably several sets of commissioners would have 
to be appointed to mect the demands of business in 
the heavily populated districts such as New York, 
Brooklyn and Buffalo; but this is a mere detail 
which can be easily adjusted by the law-makers at 
Albany. With suitable rooms and attendants these 
commissioners could dispose of all the condemnation 
cases in the State on uniform practice and with a 
saving of expense to the people of millions of dol- 
lars. 

There is no reform within the whole realm of 
this State which is so imperative and so colossal as 
the reform in condemnation proceedings. The City 
of New York alone spends millions of dollars an- 
nually in the acquirement of property in condemna- 
tion proceedings and if we could tabulate the ex- 
pense of all the cities and counties of the State in- 
eurred for such: purposes, the total would stagger 
the imagination. Z 
The waste which has been going on has resulted 
naturally from piecemeal legislation. Perhaps it is 
fair to say it has been unavoidable from the rapid 
and extensive growth of our cities and the State. 
But now we have come to the time when the rub- 
bish of hasty legislation is being wiped out. We 
know from the enactment of the Public Service law 
that many defects can be cured in one general act. 
There is another ripe field tor the law making 
scythe and if the incoming Legislature will pass a 
law abolishing all old forms of condemnation and 
creating a special court with definite procedure to 
cover this subject, it will deserve wel! of the people 
of the State. WILLIS Bruce Down. 
New York, Jan., 1909. 


A JUDGE’S BOOK OF REMINISCENCES. 





Mr. Justice Sherman of the Superior Court of 
Massachusetts has given to the public a_ slender 
volume the title of which is “Some Reminiscences of 
a Long Life.” 

The judge is well liked by everybody who has 
come in contact with him — lawyer, witness, jury- 
man, court officer. He has been active in the service 
of the law as police-court clerk, district attorney, 
attorney-general, and judge, for indeed a lengthy 
period — fiifty-three years, to be precise. 

His speech is off-hand, and raey, and, often de- 
signedly it seems, heedless of the grammatical pro- 
prieties, in his colloquies with counsel and with jury: 
so that his influence with the latter at times leads 
to complaint that even now as judge he has not 
forgotten how to get verdicts. 

Judge Sherman’s brief reference, moreover, at a 





the Supreme Court or by the Appellate Division in 


banquet given in his honor by the Essex Bar Asso 
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ciation this year, to the difference in practise and | verdict when opened was “ Not guilty.” The fore- 
in trials fifty years ago and now, taken with the | man explained that the jurors did not think that the 
title of the volume under notice becomes, in view ot | prisoner had “ malice aforethougnt.” 
his prolonged activities, suggestive of a wealth of | A rare instance of a defendant unconsciously but 
interesting and instructive anecdote and compari- | completely committing himself is given. Mr. Sher- 
son. | man, as district-attorney, was cross-examining a phy- 
The reader is, therefore, correspondingly disap. | sician charged with abortion, the defence being a 
pointed, when in but a few minutes he has gleaned the | denial of having had aught to do with the woman. 
contents of this book and finds so small a part of it | ihe district-attorney, innocently on his part, put a 
to be really reminiscent of its writer’s length of | question as to the size of a foetus at four months. 








service in the profession. 

A disproportionately large part of the book breaks 
inartistically from the first to the third person; and 
there is a bodily “ lifting” from newspaper files, and 
a literal reproduction of court papers and records, 
even to the detail of attestation. We are furnished 
with the facts of capital cases, the arguments as dis- 
trict-attorney, and charges as judge, of the narrator. 
There are also complimentary acknowledgments from 
the recipients of his briefs — one of them, chilling in 
its polite observance, being from “ Your obliged and 
grateful servant, Coleridge,’ the then Lord Chicf 
Justice of England, who had been visiting Boston. 
Further, there are formal letters tendering office to 
and its acceptance by the judge. The judge, also, 
takes the reader into his confidence concerning an 
article, which appeared in a Boston daily, and which 
he stigmatized, in a letter to the proprietor, as “ ful- 
some,” at the same time in amiable terms express- 
ing his embarrassment at its appearance, and re- 
questing that the writer of the article be commanded 
“not to do it again.” And yet the judge himself has 
“done it again,” and reproduced this “ fulsome ” 
article in his Reminiscences — rather a remarkable 
example of judicial aberration. 

One observes the name of an associate on the 
Superior Court bench, Judge Schofield, to be mis- 
spelled on page 188. 

Despite these imperfections there are some good 
stories in the book. At the outset of his career at 
tne bar, when he learned that “Every tub must 
stand on its own bottom,” a case came on for trial 
in which his senior had received a large retainer to 
defend an Irishman for shooting a woman’s face “ full 
of shot.” Quite unexpectedly Mr. Sherman, after 
vainly seeking a postponement of the trial because 
of his senior’s absence, was himself obliged to pro- 
ceed. Feeling that his only chance was to try the 
ease as little as possible, Mr. Sherman asked if the 
prisoner was at that time intoxicated (to which the 
answer was “ Yes”), and if the witness thought the 
shooting was intentional; the answer being “ No.” 
Mr. Sherman did not argue the case, and, in accord- 
ance with etiquette, the district-attorney refrained. 
The jury were left to bring in a sealed verdict the 
next morning. In the meantime the relatives of the 
prisoner were extremely indignant over the way the 
case had gone. ‘hen to everybody’s surprise, the 


| fhe wholly unexpected answer came, “ Usually it is 
| about so long,” (measuring with his hands). “ But 
| this one was so long.” 

As district attorney he suffered much discomfort 
|from the partisanship of one of the judges, and of 
course could take no exception. On one oceasion the 
| district attorney was interrupted in the course of 
| his argument, and resumed his seat, fifteen times. 
| [he following account represents him worthily main- 
| caining the traditions of the independence of the 
| bar. 
| Judge: “ Mr. Attorney, I do not propose to allow 
| you to misrepresent the evidence.” 

District Attorney: ‘“ But I am not misrepresent- 
ing the evidence. I am stating it exactly as the 
witness gave it on the stand.” 

Judge: “No; you are not.” 

District Attorney: “I am willing to leave that 
question to the jury, and your Honor will have 
to tell them that it is for them to decide.” 

Judge: “ Proceed with your argument.” 

A few minutes iater: Judge: “ Mr. Attorney, you 
may recall the witness, and see what he says about 
this evidence.” 

District Attorney: “I have no occasion to recall 
the witness; I am satisfied with his evidence.” 

‘the wrangling went on; the district-attorney was 
ordered to recall the witness and refused to do so. 
‘the judge finally took it upon himself to recall and 
examine; and the witness confirmed the distirct 
attorney. For nearly seven years this judge and the 
district attorney neither recognized nor addressed 
each other, except in their official relations. 

In his capacity as attorney-general he successfully 
cross-examined as follows a mother who, at the trial 
of her son for murder, testified about symptoms from 
earliest infancy of insanity on his part. 

“ After your son was arrested for this murder did 
you not employ Dr. A., now sitting here in court; 
and did he not examine your son at the jail?” Wit- 
ness: “ Yes.” 

“And did not the doctor: ask you to tell him of 
every instance in which you had noticed anything 
peculiar or unusual in him from his childhood to 
the present time?” Witness: “Yes; he did.” 

“Now, did you not tell him that you had never 
noticed anything peculiar or unusual in your son?” 








Witness: (scanning the countenance of the physician 
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with wide-eyed fear); “ Yes, I did.” 

“ You did not then tell the physician of even 
one of these peculiar and unnatural acts of which 
you have testified here to-day, did you?” Witness, 
her gaze still fastened upon the physician, answered: 
“No; I did not; ” and immediately fainted. The 
physician had betrayed no confidence. 

The account of an incident attending a prosecution 
for a liquor nuisance would be read with incredulity 
as a Massachusetts occurrence if it were not for the 
fact that the name of every participant in the trial 
is given. His entire stock having been cleared out 
by the constables, the defendant, not to be outdone 
by his rivals, secured a fresh supply, and sent out 
the town crier of Gloucester to the street-corners, 
with ringing bell to make announcement that the 
defendant had on hand all kinds of liquors, rum, gin, 
brandy, whiskey, ete. The district attorney heard 
of this, and put the crier on the witness stand to 
testify to his doings, to the keen amusement of the 
defendant and his counsel as much as that of the 
other occupants of the court room; and a conviction 
followed. 

When Judge Sherman was elevated to the bench a 
certain lawyer, practising in the criminal courts, was 
held in some notoriety. He affected to be odd. Al- 
though an American by birth he talked with a pro- 
nounced Hibernian brogue; cultivated ample, flow- 
ing locks; and when speaking would maintain a con- 
tinual fluttering of the eyelids. He had justly in- 
curred the disfavor of the courts, and had been 
many times fined for contempt because of his studied 
insolence to the presiding judge, and his persistence, 
after reprimand, in improper methods of cross-ex- 
amining. At his first appearance before Judge Sher- 
man this attorney began in his accustomed manner, 
was interrupted and admonished; and went on, un- 
heeding. The judge, imperturbable and wily, waited 
only till it became certain that the design was to 
ignore, and thus excite a display of feeling on the 
part of the judge. ‘Then, a recess was declared, and 
the client informed that the case must proceed with- 
out the services of that counsel. And the case did 
so proceed. Inasmuch as the attorney was retained in 
a number of cases at that sitting, and would be with- 
out employment were he denied recognition by the 
court, his capitulation speedily followed. 

As instances of the judges disporting among them- 
selves in the lobby Judge Sherman tells two stories. 
One day Judge Fox came in with a sum of money 
in bills showing from his vest pocket. Some one re- 
marked, “ Look out, judge, or some pickpocket will 
have your money.” “I wonder,” said Judge Fox, 
“how these pickpockets escape detection.” “Oh, it 
is easy enough,” said Judge Sherman, who was stand- 
ing near Judge Fox, “ they walk up to you this way 
and take your money and walk off,” at the same 


upon being asked for a loan, Judge Fox found that 
his money was gone, and he turned and asked Judge 
Sherman whether he had any. “No,” replied Judge 
Sherman, as, still imitating the pickpocket, he passed 
the money to Judge Lawton. 

The other is a story told by him at the banquet 
already referred to; and it is thoroughly characteris- 
tic of the judge himself in addressing a jury. An 
associate came into the lobby and addressing him 
said: “I saw the foreman of your jury; and he 
says that you make matters very plain and clear in 
your charges.” Judge Sherman was wary, and did 
not acknowledge the compliment. Another of his 
brethren, however, showed curiosity; and the first 
speaker went on. “He says that in charging a jury 
in a case of trespass the judge gave this illustra- 
tion: ‘If a man comes on to the lawn in front of 
your house, and he is objectionable, you have a 
right to order him off, and if he does not go, you 
have a right to use suflicient force to put him off; 
but you have no right to kick his back-sides across 
the street.’ Then — it may be added parenthetically 
— when the laughter had subsided, Judge Hammond 
(now on the bench of the Supreme Court), who was 
sitting with his feet upon the table, said: “I do not 
believe that Sherman said that.” Still Sherman 
maintained silence: and again some other judge inter- 
posed with a “ Why.” Hammond replied: “ Because 
that is good law.” 

Judge Sherman has a shot at the constitution of 
the Supreme Court and expresses the prevailing 
opinion that appointments to that court should be 
by way of promotion from the Superior Court. He 
also thinks that these judges find their situation a 
lonesome one. This may be affirmed; hut it is mani- 
festly a matter of choice, judging by their habitual 
frigidity of demeanor, which itself is a sorry sub- 
stitute for true dignity. 

Let us hope that Juage Sherman will shortly come 
to regard the present volume as a foretaste, simply; 
and so give us a substantial account of his reminis 
cences. 

Raren WarpDLAW GLOAG. 
Soston, Mass. 
OUR UNDERPAID JUDICIRAY. 
By Lindsay Russell and Ralph W. Page. 

Of the three great branches of our National and 
State governments, the people have the greatest con 
fidence and pride in the courts of justice. The in 
dependence and integrity and dignity of a court and 
of a judge are so accepted by our people that they 
take these qualities for granted and regard them as 
fixed and fundamental; and the judiciary has justi- 
fied this confidence. To-day, it is to the State and 


Federal judiciary that men look most for the fair 
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and commercial problems that present conditions 
have developed. There is no lawyer in the land 
who will not concur in the opinion of Mr. James 
Bryce when he says, in The American Commonwealth: 

“Few American institutions are better for study- 
ing than this intricate judiciary machinery; few 
deserve more admiration for the smoothness of their 
working; few have more contributed to the peace 
and well being of the country.” 

this is not a matter of mere rhetoric, or to be 
said on occasion. The respect for our judges in the 
minds of the bar, and the standard required of 
them is reflected in the pride with which each man 
speaks of the “ Federal Judge” or of the justices 
of his state. 

And it is of the utmost importance —to many 
earnest and public-spirited men, it is more import- 
ant than any other one thing—that this respect 
for the judiciary and its efficiency be not only 
maintained, but even increased. It is necessary, 
therefore, that the very best lawyers now and in the 
future shall be called to the bench 

It is greatly to the credit of our judges that their 
work is done in a spirit of high duty, without regard 
to the compensation received. And it is proper that 
there should never be so great a pecuniary reward 
as to tempt men to the bench for this compensa- 
tion. But it is, on the other hana, necessary that 
large enough salaries be paid to permit comfortable 
and dignified living and freedom from financial 
worry, or dependence, or unworthy petty economies. 

The present salaries of the principal state judges 
are shown in the following table: 

Chief Justices of the Several States and Territories. 
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Except the judges in New York State, where the 
subject has been dealt with in a liberal spirit, there 
are only two judges of them all that receive as much 
as $10,000 a year and the majority receive less than 
half this sum. Since most of these salaries were 
established the cost of living has very greatly in- 
creased. 

Moreover, as regards the more important courts, 
the era of small litigation has passed, and we have 
an era of big enterprise and of large and ever grow- 
ing commercial problems. The more capable mem- 
bers of the bar are engaged with subjects growing 
out of great business development,’ and they com- 
mand even larger incomes than they commanded ten 
years ago. Yet a brick mason, or an ordinary clerk 
in many business houses receives as much as some 
of our judges, a bare living upon which no man can 
properly educate his children, and for which no 
good lawyer can afford to give up a lucrative prac- 
tice. 

There are twenty-nine United States circuit judges 
and their salary is $7,000 each, and eighty-two 
United States district judges and their salary is 
$6,000 each. A short summary may help to show 
the service rendered by them, and the volume of 
business done in tneir courts, its importance to the 
community, and the financial and commercial value 
of it. 

United States District Courts. 

The principal jurisdiction of this court includes 
aamiralty, bankruptey, and, government suits for 
penalties and forfeitures. 


OME ACG PNY ES. IT 

















- 


296: 


THE ALBANY LAW JOURNAL. 








Admiralty cases involve the most complicated 
questions of fact and difficult problems of law, upon 
the decision of which great sums of money depend. 
Take, for example, the famous case about the Bour- 
gogne, the French steamer that was lost years ago, 
which is still in litigation, involving $2,000,000, and 
the case now before the court for the Southern Dis- 
trict of New York, growing out of the collision of 
the steamers United States and the Monterey. In 
this case some $300,000 is in question. 

In Bankruptcy the court is often called upon to 
conduct large business enterprises of every kind, and 
to review the actions of numerous referees upon all 
kinds of legal and business propositions, demanding 
an intima‘e knowledge of business and financial and 
commercial methods and usages and principles, as 
well as a sound knowledge of the law. The volume 
of business in motions and ez parte orders alone is 
tremendous in some districts. In one district there 
are from fifty to seventy motions and twenty or 
thirty applications for discharge on every motion 
day, and from thirty to sixty ex parte papers to be 
signed every day. And, as the volume of capital in- 
creases in this country, and combinations continue 
to be made, the amounts involved and the need of 
careful and skilful administration increases. There 
have been a number of cases in these courts within 
the past year whereby more than a million dollars 
was distributed — for example, the bankrupt estate 
of Sully, the cotton trader, paid $1,400,000 in divi- 
dends. 

The suits for penalties and forfeitures bring into 
this court all matters relating to the importation 
of aliens under contract, and of smuggled goods. 
‘And the entire alien population that comes for nat- 

uralization, and their fitness therefor, pass before 
these judges. 
Besides these, the district judges may be called to 
hold the circuit: court upon occasion, and are often 
so required to do. And, under the act establishing 
the circuit court of appeals, they may sit upon that 
also, extending their duties, and their necessary 
qualifications into still wider fields. 
United States Circuit Courts. 
The principal jurisdiction of this court in common- 
law cases is in patent, copyright, and registered trade 
mark cases, and in suits of every kind, involving 
$2,000 or more, between citizens of different states. 

It has jurisdiction of appeals from the decisions of 

the general appraisers on all questions arising under 

the customs laws; and the interests of merchants and 
importers of goods, are directly dependent to an 
- enormous extent upon the decisions of the court. 
The equity jurisdiction extends to suits for the 


infringement of patents, and involving the validity of 
state statutes, to suits relating to the foreclosure of 
railroad mortgages and the administration in equity 
of insolvent corporations, and to general equity juris- 


elsewhere, which deals with a more important class 
of litigation, or which requires judges better versed 
in practical affairs and of larger experience 
and broader training. The very prosperity of the 
country, the upbuilding of industry and the ad- 
ministration of business demand that these subjects 
be passed on by the best men that the country can 
produce. A mere catalogue of these tasks is enough 
to show the absurdity and the gross injustice of pay- 
ing the men who are to decide them a salary of no 
more than $7,000. For men capable of handling the 
affairs of intricate modern organizations command 
many times $7,000 a year in business and at the 
bar; and these organizations are themselves domin- 
ated and controlled by the best minds of our time. 
It is a grave injustice that these judges should do 
this intricate and valuable work on the small pay 
of an era of greatly cheaper living and of smaller 
incomes. 

Since these salaries were fixed—and they were 
then too low —the cost of living has so increased 
that these judges receive relatively less now than 
when their salaries were fixed, though their work 
has greatly increased. And the standard of living 
has risen. It is a matter of shame to the country 
that many of these judges who have no independent 
income, and who have surrendered a valuable prac- 
tice to take seats on the bench are not able to give 
to their wives and children the same advantages that 
the families of prominent members of the legal pro. 
fession are accustomed to enjoy. 

The business transacted in the United States 
Courts has increased immensely, and is increasing 
all the while, both in volume and in importance. 
These courts have the solution of the questions 
arising under the Sherman Act, and the ultimate 
destiny of commercial interests of a size unheard 
of even a few years ago. ‘The mere enumeration 
of a few of the cases that have been heard within 
a year or two, will be sufficient to show the added 
volume of work, such as the Gas Company case in 
New York, upon the decision of which depends the 
ultimate disposition of $8,000,000 to $9,000,000 now 
on depoist with the clerks; Joline and Robinson, re- 
ceivers, vs. Metropolitan Securities Company by 
which judgment was recovered for more than $4,000.- 
000; United States vs. the Standard Oil Company, 


United States vs. Terminal Railroad Company; 
United States vs. Southern Pacifie Railroad; the 


recent decisions in North Carolina and in Minne- 
sota enjoining the enforcement of the state railway 
passenger rate legislation; and innumerable smaller 
cases of the same nature. An added responsibility 


of the gravest character has been created; and with 
it, in all fairness, ought to go an added compensa- 
tion. 

With the increase of population and of commerce 
and business enterprise, it is self-evident that the 
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figures, the number of cases decided by the circuit 
court of appeals, for all circuits (held by these same 
judges, and a fair criterion of the relative number 
of important cases decided below at the same time), 
were nearly twice as many in 1904 as in 1903. In 
1893 there were 542 cases disposed of; in 1904, 
1,021. 

And, as might be expected, more and more fre- 
quently the leaders of the bar and the best lawyers 
are compelled to refuse positions on the bench, be- 
cause they cannot afford to take them. Within the 
last year or two there have been a number of such 
eases, and, more regrettable still, the resignation of 
judges whose duties to their families demand that 
they shal] earn at least a portion of what their 
ability commands. 

A total appropriation of only $333,000 a year is 
required to increase the pay of all the Federal 
judges by three thousand dollars each; and this in- 
creased salary surely would be small enough. 

There is a bill before the present Congress, to raise 
the salaries of the district judges to $9,000, and of 
the circuit judges to $10,000. Nine thousand is 
the salary recently granted to the general customs 
house appraisers. 

If the British Government is right in paying the 
successors of Eldon and Mansfield from $25,000 to 
$50,000 each, surely this increase of salary to our 
Federal judges is worthy of the active support of 
every well-informed lawyer and layman. And a 
full and careful consideration should be given to 
this subject by the leaders of the bar in every State 
who might consider also whether they should not 
endeavor to cause similar action to be taken upon 
the salaries of state judges, and of the judges of 
the Supreme Court of the United States, probably 
the most august and efficient body of men in the 
world. 

Comparative Statement of Salaries Paid to Judges. 
United States Judges: 
Chief Justice 


AMONG THE LATE DECISIONS. 





A statute for the distribution, after reasonable 
notice, of the property of one who has absented him- 
self for fourteen years, is held constitutional in Nel- 
son v. Blinn (Mass.) 83 N. E., 889; 15 L. R. A., 
(N. 8.), 651. 





That a nonresident alien suing a nonresident alien 
to redress a wrong committed without the State will 
not be assisted to impound defendant’s assets within 
the State by garnishment, to the prejudice of his 
resident creditor, who has obtained a judgment and a 
provisional lien against the assets, although the claim 
of the alien first accrued and his action was first 
brought,—especially where the foreign creditor is 
acting merely as agent for a foerign trustee in bank- 
ruptey, who would have no standing in court,—is 
held, in Disconto Gesellschaft v. Terlinden, 127 Wis., 
651; 106 N. W., 821; 15 L. R. A. (N.S.), 1045. 





Merely squatting on real estate without notice to 
the true owner, although the squatter makes pretense 
of holding adversely, is held, in Jasperson v. Scharni- 
Kow (C. C. a.), 150 Fed., 571; 15 L. R. A. (N. 8.), 
1178, to constitute no foundation for the acquisition 
of title by adverse possession. ‘he authorities upon 
the necessity of color of title, when not expressly 
made a condition by statute, to found title by adverse 
possession, are collected in a note to this case. 

That a State may obtain title by the assertion and 
maintenance of adverse possession for the statutory 
period is upheld in Malone ex rel. Board of Harbor 
& L. Comrs. v. Ellis (Mass.), 84 N. E., 430; 15 L. R. 
A. (NX. 8.), 1120. 





Pointing an unloaded pistol at another, who does 
not know that the weapon is not loaded, and is put 
in fear by the act, is held, in Price v. United States 
(C. C. A.), 156 Fed., 950; 15 L. R. A. (N. 8.), 1272, 
to be an assault, though not an assault with a 
dangerous weapon. 





That an attorney employed by a minority stock- 
holder to conduct a stockholders’ action for the benefit 
of a corporation which has itself refused to sue is 
entitled only to a reasonable compensation out of the 
fund recovered, and not a contingent fee agreed upon, 
is held in Graham v. Dubuque Specialty Mach. Works 
(Iowa), 114 N. W., 619; 15 L. R. A. (N. S.), 729. 

A warranty by a co-purchaser of timber land to 
induce his associates to join in its purchase, that it 
will cut a certain quantity of lumber, is held, in 
Switzer v. Henking (C. C. A), 158 Fed., 784; 15 L. R. 
A. (N. 8.), 1151, not to raise an implied contract to 
reimburse them in case of loss through its failure 
to do so, the claim upon which can be proved against 
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Treland : 
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Judge of Court of Appeals.............. 30,000 
New York: 

Supreme Court Justices, N. Y. City...... $17,500 
General Sessions .. ................. 15,000 
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A trustee in bankruptcy, who, with full knowledge 
of the facts, institutes proceedings to reach money 
concealed by the bankrupt, and obtains an order for 
a sum found by charging the bankrupt with the whole 
of the siim received by him for accounts sold, with the 
intention to defraud creditors, is held, in Thomas v. 
Sugerman (C. C. A.), 157 Fed., 669; 15 L. R. A. (N. 
S.), 1267, thereby to elect to confirm the sale, and 
to be précluded from subsequently proceeding against 
the transferee to recover possession of the accounts. 





An officer of a corporation who has undertaken to 
indemnify a bank for any debts of the corporation 
thereafter contracted, to a certain amount, and who 
has paid, after maturity, a balance due upon certain 
accommodation notes assigned by the corporation to 
the bank, is held, in Rockefeller v. Ringle (Kan.), 
94 Pac., 810, 15 L. R. A. (N. S.), 737, not to be 
entitled to recover of the maker theron either as a 
purchaser for value in the course of business, or as 
having become subrogated to the rights of the bank. 





That a death occurred out of the county, and the 
coroner has never viewed the body, is held, in People 
v. Jackson, 191 N. Y., 293; 84 N. E., 65; 15 L. R. A. 
(N. 8.), 1173, not to prevent his being punishabie 
under a statute providing that a judicial officer who 
receives a bribe upon an agreement that his action, 
decision, or other official proceding shall be  in- 
fluenced thereby shall be guilty of a felony, where 
the act which caused the death was committed within 
his jurisdiction, and, having assumed to act in the 
case, he issued a warrant for the apprehension of 
accused, signed by himself as coroner, and, having 
the prisoner in his custody, he accepted a bribe to 
release him. 





A broker whose compensation was not contingent 
upon the purchaser’s performance of his contract, 
who procured a purchaser who was accepted and 
entered into the contract of sale and purchase with 
the principal, is held, in Hugill v. Weekley (W. Va.), 
61S. E., 360; 15 L. R. A. (N.8.), 1262, to be entitled 
to recover commissions, notwithstanding the pur- 
chaser, because of alleged misrepresentations by the 
seller’s employee, refused to carry out the contract. 





The mutual mistake of the parties to a deed as to 
the extent of the grantor’s interest in the land at the 
time it was conveyed is held, in Burton v. Haden 
(Va.), 60 S. E., 736; 15 L. R. A. (N. 8.), 1038, to be 
one against which equity will afford relief. 





One whose passage to a station to take a train is 
obstructed for an unreasonable time by standing cars 
is held, in Louisville & N. R. Co. v. Daugherty, 32 
Ky. L. Rep., 1392; 108 S. W., 336; 15 L. R. A. (N. 


injuries caused by exposure to inclement weather. 

A consignor of a shipment over connecting lines is 
held, in Wente v. Chicago B. & Q. R. Co. (Neb.), 115 
N. W., 859; 15 L. R. A. (N. S.), 756, to have the 
right, upon the arrival of the shipment at the con- 
necting point, upon payment of the charges of the 
first carrier, to demand a redelivery of the shipment. 
That a railroad company is answerable to its pas- 
sengers in the same degree for the safe condition of 
the cars of other companies used in its trains as for 


‘its own, is held in Morgan v. Chesapeake & O. R. Co. 


(Ky.), 105 S. W., 961; 15 L. R. A. (N. 8.), 790, 
notwithstanding it is required by law to take cars 
of connecting carriers and haul them on equal terms 
with its own. 

Failure to adjust ventilators on cars in which fruit 
is shipped, resulting in the freezing of the fruit, is 
held, in Schwartz v. Erie Railroad Company (Ky.), 
106 S. W., 1188; 15 L. R. A. (N. S.), 801, not to 
render the carrier liable, where there is a well 
known custom not to change the ventilators unless 
instructed by the shipper. 

That a person may be found not to have become 
a passenger on a street car where, having swung 
himself onto the step while the car was in motion, the 
conductor refused to accept him as a passenger unless 
he got inside, is held in Hogner v. Boston Elev. R. 
Co. (Mass.), 84 N. E., 464; 15 L. R. A. (N.8.), 960. 

The burial of a dog in an adjoining lot is held, in 
Hertle v. Riddell (Ky.), 106 S. W., 282; 15 L. R. A. 
(N. S.), 796, to violate the property rights of a lot 
owner in a cemetery set apart for the burial of the 
white race, and for cemetery purposes only. 





Tender of the amount due at any time before sale 
under a toreclosure, where a chattel mortgage is a 
mere lien, is held, in Thomas v. Seattle Brewing & 
M. Co. (Wash.), 94 Pac., 116, 15 L. R. A. (N. S.), 
1164, to discharge the lien. 

Failure to record an assignment of a chattel mort 
gage, even though the statute does not expressly re- 
quire such record, is held, in Central Trust Co. v. 
Stepanek (Iowa), 115 N. W., 891; 15 L. R. A. (N. 
S.), 1025, to subordinate the assignees to the rights 
of a bona fide purchaser of a second mortgage on thie 
same property from the original mortgagee, who 
after assigning the first mortgage, fraudulently 
eancels it of record,. and secures another in 
substitution for it, even though the note secured by 
the second mortgage is not negotiable in form. 

Imposing a reasonable penalty upon a carrier for 
failure to settle a claim for goods lost while in its 
possession for interstate transportation is held, in 
Morris v. Southern Exp. Co., 146 N. C., 167; 59 S. 


E., 667; 15 L. R. A. (N. S.), 983, not unlawfully to 
interfere with interstate commerce, in the absence of 
any congressional legislation to the contrary. 





S.), to be entitled to recover from the railroad for 


A State statute imposing a liability of $1 a day 





dan 
lac 
no | 
by | 
sence 
frau 


T) 
cont: 








THE ALBANY LAW JOURNAL. 


299 











upon each car for delay in furnsihing freight cars 
ordered, and permitting no excuse therefor except 
“strikes, unavoidable accidents, and other public 
calamities,” is held, in Patterson v. Missouri Pacific 
Coal Co. (Kan.), 94 Pac., 138; 15 L. R. A. (N. 8.), 
738, to be a reasonable police regulation, imposing no 
consiaerable burden upon interstate commerce. 





A statutory provision that the character of a trust 
or combination may be established by proof of its 
general reputation as such is held, in Hammond v. 
State (Ohio), 84 N. E., 416; 15 L. R. A. (N.S), 
906, to violate the constitutional guaranty of due 
procéss of law. 

Bailing of hay by a purchaser agreing to pay a 
certain price per ton for hay and do the baling is 
held, in Driggs v. Bush (iMch.), 115 N. W., 985; 15 
L. R. A. (N. S.), 654, to be sufficient part payment 
to take the contract out of the statute of frauds. 

An agreement by a cotton compress company to 
lease its entire property to a corporation whose object 
is to gain control of the compress business by means 
of similar contracts, whereby it is agreed that the 
lessor shall not, for a term of years, engage in a like 
business within 50 miles of any plant operated by the 
lessee, and shall aid in discouraging unreasonable 
and unnecessary competition, is held, in Anderson v. 
Shawnee Compress Co., 17 Okla., 231; 87 Pac., 815; 
15 L. R. A. (N. S.),, 846, to be void on the ground 
of publie policy. 

The destruction of a bridge by extraordinary flood 
is held, in Mitchell v. Weston (Miss.), 45 So., 571; 
15 L. R. A. (N. 8.), 833, to be within the obligation 
of a bond requiring the builder to replace it if re- 
moved from any cause, fire excepted, within a certain 
period. 

A contract by a sugar manufacturer to instruct a 
grower as to the cultivation of beets is held, in Smith 
v. Billings Sugar Co. (Mont.), 94 Pac., 839; 15 L. R. 
A, (N. 8.), 837, not to require him to instruct the 
grower’s laborers; not to render him liable for 
damages caused by advice to wait for experienced 
laborers whom he would furnish, where there were 
no other laborers to be had; or for damages caused 
by improper instructions honestly given, in the ab- 
sence of such gross ignorance as would amount to 
fraud. 





That the statutory copyright confers a right to 
control the price at which copies of a book shall 
be sold is denied in Bobbs-Merrill Co. v. Straus, 77 
C. C, A., 607; 147 Fed., 15; 15 L. R. A. (N. 8.), 766. 





An unauthorized order, upon the approval of a 
bond given upon an appeal from refusal of the court 
to set aside an order appointing a receiver, requiring 
him to turn back the assets in his hands to their 
owner, is held, in State ex rel. Sullivan v, Reynolds, 





209 Mo., 161; 107 S. W., 487; 15 L. R. A. (N. S.), 
963, not to release such assets from the custody of 
the court, so as to make them subject to seizure by 
a receiver appointed by another court of concurrent 
jurisdiction. 





Where an agreement by the owner of land with an 
adjoining owner not to sell, or permit the sale, upon 
the premises for a period of years, of intoxicating 
liquor, is not contained in a deed or indenture in the 
chain of title, subsequent purchasers and assigns are 
held, in Sjoblom v. Mark, 103 Minn., 193; 114 N. W., 
746; 15 L. R. A. (N. S.), 1129, not to be bound 
thereby, unless they have such knowledge or notice 
thereof as to imply that the burden was assumed as 
part of the consideration; and the record of such an 
agreement does not constitute constructive notice. 





A promissory note made by one partner alone for 
a firm debt is held, in Burdett v. Hayman (W. Va.), 
60 S. E., 497; 15 L. R. A. (N. S.), 1019, not to 
operate as payment, nor to release another partner 
from the debt, unless the creditor agrees so to 
accept it. 

Mere indisereet or imprudent conduct and relations 
with young men on the part of a married woman, 
all embraced under the general term “ flirting,” was 
held, in Hancock v. Hancock (Fla.), 45 So., 1020; 
15 L. R. A. (N. S.), 670, to be no cause for divorcee. 

An agreement by a husband to whom a decree of 
divorce has awarded the unconditional custody of the 
minor children, giving his wife the temporary or 
conditional custody of the children, is held, in Farr 
v. Emuy (La.), 46 So., 112; 15 L. R. A. (N. S.), 744, 
not to operate as a bar to his recovering possession 
of them. 





The primary duty of fencing or protecting from 
contamination a ditch used by a municipality to con- 
vey water across the field of another is held, in 
Bellevue v. Daly (Idaho), 94 Pac., 1036; 15 L. R. A. 
N. S.), 992, to rest upon the owner of the ease- 
ment, and not upon the owner of the fee. 

Compensation according to the most advantageous 
and profitable use to be made of the land was held, 
in Missouri, K. & T. R. Co. v. Roe (Kan.), 94 Pac., 
259; 15 L. R. A. (N. S.), 679, to be allowable to the 
owner of land surveyed into lots, comprising part of 
an addition to a city, but used as a farm. 

The lien of an assessment levied for a public im- 
provement, perfected by judgment at the time the 
property is condemned for other public purposes, is 
held, in Re Spring Valley Park, 208 Mo., 674; 106 
S. W., 531; 15 L. R. A. (N. S.), 834, to attach to the 
award, where, although the judgment had been sus- 
pended by an appeal, it was affirmed prior to the 
payment of the award. 
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THE DELAYS OF THE LAW. 





The chief reason why the State devotes so much 
time and effort to the administration of justice is to 
promote the cause of peace and tranquility in the 
community. Speaking theoretically and ideally of 
course, our aim is to secure equal and exact justice; 
but practically, the object sought is peace. 

The most recent instance of this was set forth most 
succinctly and forcibly in the able report of Governor 
Montague as to the progress in the establishment of 
a permanent tribunal at The Hague to settle inter- 
national difficulties. While in theory this is to secure 
exact justice between the nations, practically its pur- 
pose is to avoid war. 

In a republic like ours, under popular control, with 
the dual form of government between the States and 
the United States, politico-legal questions which 
might tend to bring on conflict between parties and 
factions among the people, were, first, the distribu- 
tion of power under the federal constitution between 
the national government and the State governments; 
second, the division between the executive, the legis- 
lative and the judicial branches of the government; 
and, third, the limitations upon governmental action 
either through the national government or the State 
government, in respect to the rights of individuals. 
Under our fundamental compact and its subsequent 
construction by the judicial branch, there was intro- 
duced a new and most effective instrument for the 
promotion of the peaceable settlement of these great 
governmental political controversies. The decisions 
in the cases of Marbury v. Madison, and Cohen v. Vir- 
ginia, which in their personal aspect took on the 
phase of a fundamental difference of opinion between 
two great Virginians, established the principle in this 
country, which has never been departed from, that 
the ultimate arbiter in respect to such great political 
and legal issues was and is the Supreme Court of the 
United States. It is true that this unique feature 
did not save us from the greatest civil war of mod- 
ern times; but no one at all familiar with the his- 
tory of the country can deny that this function of 
the Supreme Court of the United States, and a simi- 
lar one within the sphere of their jurisdiction, of the 
Supreme Courts of the States ultimately to decide 
upon the limitations of legislative and executive 
power, have greatly contributed to the peace and 
tranquility of our community. This peculiar power 
of courts with us has carried their usefulness for the 
peaceful settlement of controversies beyond anything 
attempted in other countries. Of course, the exer- 
cise of this power must rest on the existence of a 
written constitution. Without it, there would be 
no guide for the courts except indefinite traditions 
that could hardly be made the basis for judicial de- 
cision. The power of the courts to declare invalid 
laws of the legislature we know was not adopted 





without very bitter opposition; but I think the con- 
troversy was settled now so long ago that we gen- 
erally agree that it has much contributed to the 
smooth working of our constitution and to the su- 
premacy of law and order in our community and 
offers great advantages over the methods of settling 
a similar class of questions in other countries. 

While we may properly felicitate ourselves on this 
widened function of our courts, enabling us to avoid 
less peaceable methods of settling important politico 
legal questions, have we the right to say that our 
present administration of justice generally insures 
continued popular satisfaction with its results? | 
think not. It may be true that down to the present 
time, it has supplied a means of settling ocntroversies 
between individuals and of bringing to punishment 
those who offend against the criminal laws sufficient 
to prevent a general disturbance of the peace and 
to keep the dissatisfied from violent manifestation 
against the government and our present social sys 
tem. 

There are, however, abundant evidences that the 
prosecution of criminals has not been certain and 
thorough to the point of preventing popular protest. 
The existence of lynching in many parts of the coun 
try is directly traceable to this lack of uniformity 
and thoroughness in the enforcement of our criminal 
laws. This is a defect which must be remedied or it 
will ultimately destroy the republic. 

T shall not delay you this morning, however, with 
a discussion as to the reforms which ought to be 
adopted in the criminal branch of our jurisprudence. 
I have attempted this in an address on another oc- 
I wish to confine myself to the delays and 
inequalities in the administration of justice in con 
troversies between private persons, including, oi 
course, corporations. 

The present is a time when all our institutions 
are being subjected to close scrutiny with a view to 
the determination whether we have not now tried 
the institutions upon which modern society rests tc 
the point of proving that some of them should be 
radically changed. The chief attack is on the in- 
stitution of private property and is based upon the 
inequalities in the distribution of wealth and of 
human happiness that are apparent in our present 
system. As I have had occasion in other places to 
say frequently, I believe that, among human insti- 
tutions, that of private property, next to personal 
liberty, has had most to do with the uplifting and 
the physical and moral improvement of the whole 
human race, but that it is not inconsistent with the 
rights of private property to impose limitations upon 
its uses for unlawful purposes, and that this is the 
remedy for reform rather than the abolition of the 
institution itself. But this scrutiny of our institu- 
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human happiness may be more equally distributed 
than it is, ought to make those of us who really be- 
lieve in our institutions as essential to further prog- 
ress, anxious to remove real and just grounds for 
criticism in our present system. 

I venture to think that one evil which has not at- 
tracted the attention of the community at large, but 
which is likely to grow in importance, as the in- 
equality between the poor and the rich in our civili- 
zation is studied, is in the delays in the administra- 
tion of justice between individulas. As between two 
wealthy corporations, or two wealthy individual liti- 
gants, where the subject matter of the litigation 
reaches to tens and hundreds of thousands of dollars, 
where each party litigant is able to pay the expenses 
of litigation, large fees to counsel and to undergo for 
the time being the loss of interest on the capital in- 
volved, our present system, while not perfect, is not 
so far from proper results as to eall for anxiety. 
‘the judges of the country, both state and national, 
are good men. Venality in our judges is very rare; 
and while the standard of judicial ability may not 
always be as high as we should like to see it, the 
provisions for review and for free and impartial hear- 
ing are such as generally to give just, final judgments. 
‘The inequality that exists in our present administra- 
tion of justice, and that sooner or later is certain 
to rise and trouble us, and to call for popular con- 
demnation and reform, is in the unequal burden 
which the delays and expenses of litigation under our 
system impose on the poor litigant. In some com- 
munities I know, delays in litigation have induced 
merchants and commercial men to avoid courts alto- 
gether and to settle their controversies by arbitra- 
tion, and to this extent the courts have been relieved; 
but such boards of arbitration are only possible as 
between those litigants that are members of the same 
commercial body, and are in a sense associates. They 
offer no relief to the litigant of little means who 
finds himself engaged in a controversy with a wealthy 
opponent, whether individual or corporation. 

The reform, if it is to come, must be reached 
through the improvement in our judicial procedure. 
In the first place, the codes of procedure are gen- 
erally much too elaborate. It is possible to have a 
code of procedure simple and effective. This is shown 
by the present procedure in the English courts, most 
of which is framed by rules of court. The code of the 
State of New York is staggering in the number of 
its sections. A similar defect exists in some civil 
law countries. ‘The elaborate Spanish code of pro- 
cedure that we found in the Philippines when we 
first went there could be used by a dilatory defend- 
ant to keep the plaintiff stamping in the vestibule 
of justice until time had made justice impossible. 
Every additional technicality, every additional rule 
of procedure adds to the expense of litigation. It is 
inevitable that with an elaborate code, the expense of 
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a suit involving a small sum is in proportion far 
greater than that involving a large sum. Hence it 
results that cost of justice to the poor is always 
greater than it is to the rich, assuming that the 
poor are more often interested in small cases than 
the rich in large ones —a fairly reasonable assump- 
tion. 

I listened with muen pleasure to the discussion 
yesterday in respect to the proposed amendment to 
your procedure in Virginia, and I was reminded of 
a discussion of the same subject by that great lawyer, 
Mr. James C. Carter, of New York. He was the 
leader of the opposition to the New York code, and 
had to meet Mr. David Dudley Field, who was its 
chief supporter. Mr. Carter impressed me with hav- 
ing in that particular discussion the better side. He 
showed that under the Massachusetts procedure, 
which is, I faney, not unlike yours in Virginia, to 
wit, a retention of the common law forms of action, 
together with the division between law and equity, 
with modifications to dispense with the old technical 
niceties of common Jaw and equity pleading, the 
decisions on questions of practice and pleading in 
Massachusetts were not one-tenth of those arising 
under the code of New York, and his argument was 
a fairly strong one in support of the contention which 
I heard here yesterday, that it was better to retain 
the old system and avoid its evils by amendment than 
to attempt a complete reform. However, it is to be 
said that a study of the English system consisting 
of a few general principles laid down in the prac- 
tice act, and supplemented by rules of court to be 
adopted by the High Court of Judicature, has worked 
with great benefit to the litigant, and has secured 
much expedition in the settlement of controversies 
and has practically eliminated the discussion of 
points of practice and pleading in the appellate 
courts. My impression is that if the judges of the 
court of last resort were charged with the responsi- 
bility within general lines defined by the legislature 
for providing a system in which the hearings on 
appeal should be as far as -possible with respect to 
the merits and not with respect to procedure, and 
which should make for expedition, they are about 
as well qualified to do this as anybody to whom the 
matter can be delegated. 

This system of delegating questions of procedure 
to courts has a precedent of long standing in the 
Supreme Court of the United States, for under the 
Federal statutes that court has to frame the rules 
of equity to govern procedure in equity in the Federal 
courts of first instance. I may say incidentally that 
with deference to that great court, it has not given 
particular attention to the simplification of equity 
procedure and to the speeding of litigation in Fed- 
eral courts which might well be brought about by a 
radical change in the rules of equity prescribed by 
it. It may be and probably is the fact that under 
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the constitutional provision, Congress could not do 
away with the separation of law and equity cases 
as has been done in the codes of many of the States. 
I regret this because such a change makes for sim- 
plicity and expedition in the settlement of judicial 
controversies. It is clear, however, that the old equity 
practice could be greatly simplitied. It has been 
done in England, and it ought to be done in the 
Kederal courts. 

One reason for delay in the lower courts is the 
disposition of judges to wait an undue length of 
time in the writing of their opinions or judgments. 
I speak with confidence on this point, for I have been 
one of the sinners myself. In English courts, the 
ordinary practice is for the judge to deliver judgment 
immediately upon the close of the argument, and 
this is the practice that ought to be enforced as far 
as possible in our courts of first instance. It is 
almost of as much importance that the court of first 
instance should decide promptly as that it should 
decide right. If judges had to do so, they would 
become much more attentive to the argument during 
its presentation and much more txely on the whole 
to decide right when the evidence and arguments are 
fresh in their mind. In the Philippines we have 
adopted the system of refusing a judge his regular 
monthly stipend unless he can file a certificate, with 
his receipt for his salary, in which he certifies on 
honor that he has disposed of all the business sub- 
mitted to him within the previous sixty days. This 
has had a marvelously good effect in keeping the 
dockets of the court clear. 

It may be asserted as a general proposition, to 
which many legislatures seem to be oblivious, that 
everything which tends to prolong or delay litiga- 
tion between individuals, or between individuals and 
corporations, is a great advantage for that litigant 
who has the longer purse. The man whose all is 
involved in the decision of the lawsuit is much pre- 
judiced in a fight through the courts, if his opponent 
is able, by reason of his means, to prolong the litiga- 
tion and keep him for years out_of what really be- 
longs to him. The wealthy defendant can almost 
always secure a compromise or yielding of lawful 
rights because of the necessities of the poor plaintiff. 
Many people who give the subject hasty consideration 
regard the system of appeals, by which a suit can be 
brought in a justice of the peace court and carried 
through the other courts to the Supreme Court, as 
the acme of human wisdom. The question is asked: 

“Shall the poor man be denied the opportunity to 
have his case re-examined in the highest tribunal in 
the land?” Generaliy the argument has been suc- 
cessful. In truth, there is nothing which is so detri- 
mental to the interests of the poor man as the right 
which, if given to him, must be given to the other 
and wealthier party, of carrying. the litigation to 
the court of last resort, which generally means two, 





three and four years of litigation. Could any greater 
opportunity be put in the hands of powerful corpora- 
tions to fight off just claims, to defeat, injure or 
modify the legal rights of poor litigants, than to hold 
these litigants off from what is tneir just due by a 
lawsuit for such a period, with all the legal expenses 
incident to such a controversy? Every change of 
procedure that limits the right of appeal works for 
the benefit in the end of the poor litigant and puts 
him more on an equitlity with a wealthy opponent. 
It is probably true that the disposition of the litiga 
tion in the end is more likely to be just when three 
tribunals have passed upon it than when only one or 
two have settled it; but the injustice which mean- 
time has been done by the delay to the party origi- 
nally entitled to the judgment generally exceeds the 
advantage that he has had in ultimately winning the 
case. Generally in every system of courts there is a 
court of first instance, an intermediate court of ap- 
peals and a court of last resort. The court of first 
instance and the intermediate appellate court should 
be for the purpose of finally disposing in a just and 
prompt way of all controversies between litigants. 
So far as the litigant is concerned, one appeal is 
all that he should be entitled to. The community 
at large is not interested in his having more than 
one. The function of the court of last resort should 
not primarily be for the purpose of securing a second 
review or appeal to the particular litigants whose 
case is carried to that court. It is true that the 
court can only act in concrete cases between par- 
ticular litigants, and so incidentally it does furnish 
another review to the litigants, in that case; but the 
real reason for granting the review should be to 
enable the Supreme Court to lay down general prin 
ciples of law for the benefit and guidance of the 
community at large. Therefore, the appellate juris- 
diction of the court of last resort should be limited 
to those cases which are typical and which give to 
it in its judgment an opportunity to cover the whole 
field of the law. This may be done by limiting the 
eases within its cognizance to those involving a large 
sum of money, or to the construction of the Con- 
stitution of the United States or the States or their 
statutes. The great body of the litigation which it is 
important to dispose of, to end the particular con- 
troversies, should be confined to the courts of first 
instance and the intermediate appellate courts. It 
is better that the cases be all decided ‘promptly, even 
if a few are wrongly decided. 

In our Supreme Courts the business is disposed of 
with perhaps as great promptness as is consistent 
with the purpose of their jurisdiction. The criticism 
that courts of last resort are too much given to tech- 


nicality has, I believe, some merit in it. Codes might 


be drawn, however, giving the courts of review more 
discretion in this matter than they now have by 
requiring the party complaining of an error in the 
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trial court to show affirmatively that the result 
would have been different if the error had not been 
committed, ‘The difference in importance between an 
error in the hurly-burly of the actual trial and in 
the calm of a court of review under the urgent argu- 
ment of counsel for plaintiff in error and the micro- 
seopic vision of an analytical but technical mind on 
the Supreme Bench is very great. 

The complaints that the courts are made for the 
rich and not for the poor have no foundation in fact 
in the attitude of the courts upon the merits of any 
controversy which may come before them, for the 
judges of this country are as free from prejudice in 
this respect as it is possible to be. But the inevitable 
effect of the delay incident to the machinery now 
required in the settlement of controversies in judicial 
tribunals is to oppress and put at a disadvantage 
the poor litigant and give great advantage to his 
wealthy opponent. I do not mean to say that it is 
possible, humanly speaking, to put them on an exact 
equality in regard to litigation; but it is certainly 
possible to reduce greatly the disadvantage under 
which the man of little means labors in vindicating 
or defending his rights in court under the existing 
system, and courts and legislatures could devote 
themselves to no higher purpose than the elimination 
from the present system of those of its provisions 
which tend to prolong the time in which judicial 
controversies are disposed of. 

The shortening of the time will reduce the expense, 
because, first, the fees of the lawyers must be less 
if the time taken is not so great. Second, the in- 
cidental court fees and costs would be less. 

Again, I believe that a great reform might be 
effected, certainly in the Federal courts, and 1 think 
too in the State courts, by a mandatory reduction of 
the court costs and fees. In the interest of public 
economy we have generally adopted a fee system 
by which the oilicers of the courts are paid. Human 
nature has operated as it might have been expected 
to operate, and the court officers, the clerk and the 
marshal, have not failed, especially in the Federal 
courts, to make the litigation as expensive as possi- 
ble, with a view to making certain the earning of a 
sufficient amount to pay their salaries. The com- 
pensation of the officers of the court and the fees 
charged ought to be entirely separate considerations. 
The losses which the Government may have to suffer 
through the lack of energy in the collection of costs 
and fees should be remedied in some other way. The 
salaries of the court officers should be fixed and 
should be paid out of the treasury of the county, 
state or national government, as the case may be, 
and fees should be reduced to as low a figure as 
possible consistent with a reasonable discourage- 
ment of groundless and unnecessary litigation. I 
believe it is sufficiently in the interest of the public 
at large to promote equality between litigants, to take 


upon the government much more than has already 
been done, the burden of private litigation. What 
I have said has peculiar application to the Federal 
courts. The feeling with respect to their jurisdic- 
tion has been that limited as it is now to cases in- 
volving not less than $2,000, the litigation must of 
course be between men better able to undergo its 
expense than in causes involving a less amount, and 
therefore that high fees and costs are not so objec- 
tionable in those courts as in the State courts. I| 
think this has been a very unfortunate view and has 
been one of the several grounds for creating the pre- 
judice that has undoubtedly existed in popular esti- 
mation against the Federal courts as rich men’s 
courts. In those courts suits for damages for per- 
sonal injury, of which many are there by removal 
of defendant, are generally brought by poor persons. 
Then the expense of litigation in patent cases is 
almost prohibitive for a poor inventor. It forces 
him into contracts that largely deprive him of the 
benefit of his invention. In respect to patent cases 
much might be done by the Supreme Courts reform- 
ing the equity procedure and the bill of costs. 

I think another step in the direction of the dis- 
patch of litigation would be the requirement of higher 
qualifications for those judges, who sit to hear the 
eases, involving a small pecuniary amount. The sys- 
tem by which the justices of the peace who have to 
do with smaller cases are non-professional men and 
not apt in the disposition of business, is hardly a 
wise feature of the present system. The poor should 
have the bentfit of as acute and able judges as the 
rich, and the money saved in the smaller salaries 
of the judges of the inferior courts is not an economy 
in the interest of the public. Under able, educated 
and well-paid judges who understand the purpose of 
the law in creating them, I am quite sure that the 
people’s courts, as they are called, could be made 
much more effective than they are for the final set- 
tlement of controversies. 

Another method by which the irritation at the in- 
equalities in our administration of justice may be re- 
dueed is by the introduction of a system for the 
settling of damage suits brought by employes against 
public service corporations through official arbitra- 
tion and without resort to jury trials. Such a sys- 
tem is working in England, as I am informed. Under 
the statute, limitations are imposed upon the recov- 
ery of the employee or his representatives propor- 
tioned to his earning capacity. The hearing is 
Trompt and the payment of the award equally prompt, 
and in this way a large mass of litigation that now 
blocks our courts would be taken out of our juricial 
tribunals, and be settled with dispatch. Of course 
it would not be proper or possible to prevent the 
plaintiff litigant from resorting to a jury trial if 
he chooses, but I believe that the result would be 
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tion. The truth is that these suits for damages for 
injuries to employees and passengers and to tres- 
passers and licensees have grown to be such a very 
large part of the litigation in each court, both in 
courts of first instance and in courts of appeal, and 
involve so much time because of the necessity for a 
jury trial, that they may be properly treated as a 
class and special statutory provision for their settle- 
ment by arbitration or otherwise be made. These are 
the cases which create most irritation against the 
courts among the poor. ‘This is peculiarly true in 
such cases in the Federal courts. 

No one car have sat upon the Federal bench as I 
did for eight or nine years and not realize how de- 
fective the administration of justice in these cases 
must have seemed to the defeated plaintiff, whether 
he was the legless or armless employee himself or 
his personal representative. A non-resident railway 
corporation had removed the case which had been 
brought in the local court of the county in which the 
injured employee lived, to. the Federal court, held, 
it may be, at a town forty or one hundred miles 
away. To this place at great expense the plaintiff 
was obliged to carry his witnesses. The case came 
on for trial, the evidence was produced and under the 
strict Federal rule as to contributory negligence or 
as to non-liability for the negligence of fellow servants, 
the judge was obliged to direct the jury to return a 
verdict for the defendant. Then the plaintiff’s lawyer 
had to explain to him that if he had been able to 
remain in the State court, a different rule of lia- 
bility of the company would have obtained, and he 
would have recovered a verdict. How could a liti- 
gant thus defeated, after incurring the heavy ex- 
penses incident to litigants in the Federal court, with 
nothing to show for it, have any other feeling than 
that the Federal courts were instruments of injus- 
tice. and not justice, and that they were organized 
to defend corporations and not to help the poor to 
their rights? I am glad to be able to say that under 
the interstate commerce employers’ liability act much 
of this occasion for bitterness against the Federal 
courts and their administration of justice will be 
removed, and I believe it would greatly add to the 
popular confidence in the Federal courts if a Federal 
statute were enacted, by which, under proper limita- 
tions, official arbitration could be provided for settling 
the awards to employees in such cases arising in the 
carrying on of interstate commerce. We cannot, of 
course, dispense with the jury system. It is that 
which makes the people a part of the administra- 
tion of justice and prevents the possibility of gov- 
ernment oppression, but every means by which in 
civil cases litigants may be induced voluntarily to 
avoid the expense, delay and burden of jury trials 
ought to be encouraged, because in this way the gen- 
eral administration of justice can be greatly facili- 
tated and the expense incident to delay in litigation 


can be greatly reduced. 

I listened with professional pride yesterday, as 
every lawyer must have done, to the deserved en- 
comiums which Senator Lindsay-paid to the members 
of our profession and their willing sacrifices in every 
crisis in our country’s history. Certainly no one 
has a profounder admiration that I have for the im- 
portant part which the members of our profession 
must play in making a permanent success of self- 
government. 1 venture to suggest, however, that in 
respect to these details of our profession, these tech- 
nicalities out of which can grow real abuses, there 
is sometimes a disposition on the part of the mem- 
bers of our profession to treat litigants as made for 
the courts and the lawyers, and not the courts and 
lawyers are made for litigants. As it is lawyers 
who in judicial committees of the legislature, draft 
the codes of procedure, there is not as strong an im- 
pelling force as there ought to be to make the final 
disposition of cases as short as possible. 

There is a story among the traditions of our Ohio 
Bar that a Mr. Nash, who had written a book gen- 
erally used to aid practitioners in Ohio before the 
adoption of the code of procedure in 1851, was very 
indignant at the enactment of that new measure, 
and he severely condemned it. He said that the code 
was a barbarous arrangement under which a suit 
could be brought against one man, judgment taken 
against another and an execution issued upon that 
judgment against any good man in the State of 
Ohio. Now our profession is naturally conserva- 
tive. It is our natural disposition to have things 
done in an orderly way and to believe that the way 
in which things have been done should not be de- 
parted from until we clearly see an opportunity for 
improvement. I do not object to this spirit. Es- 
pecially in this country, I think there will be pro- 
gressive movements sufficient to prevent such con- 
servatism from being a real obstruction to our gen- 
eral progress. I venture to think, however, that in 
the matter of procedure and in the adoption of special 
methods and systems for the settling of classes of 
controversies, we ought to be careful that this pro- 
fessional conservatism does not keep us, with the 
power that we necessarily exercise in respect to tech- 
nical legal legislation, from adopting the reforms 
which are in the interest of equalizing the adminis- 
tration of justice as far as possible between the 
rich and the poor. 

Witiiam H. Tart. 


LOANED AUTOMOBILES. 





Considerable discussion was called forth by the 
decision last July by the First. Appellate Division 
of the New York Supreme Court in Cunningham v. 
Castle (127 App. Div. 580). It was held that the 


owner of a motor car is not, as matter of law, liable 
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for injuries caused by the negligence of his chauf- 
feur when not engaged in the master’s business, but 
using the car with the master’s knowledge and con- 
sent on a private pleasure trip of his own. Two 
members of the court dissented, but on narrow 
grounds, it being argued that as permission was given 
when the chauffeur had taken the owner to his apart- 
ments for the former immediately “to go uptown 
on some business for himself” such journey was in 
one sense a diversion from the usual direct route in 
returning the machine to the garage, and the chauf- 
feur might still be treated as engaged in his mas- 
ter’s business. This contention is obviously somewhat 
strained, and the position of the minority was prob- 
ably inspired by the considerations that “while a 
powerful automobile may not, strictly speaking, be 
deemed a dangerous instrument, it may become so 
if recklessly driven,” and that courts should lean 
toward holding liable rather than exonerating the 
owner of such a semi-dangerous appliance. 

The Supreme Court of Errors and Appeals of New 
Jersey in Doran v. Thomsen (November, 1908, 71 Atl. 
296), has recently rendered a decision in effect simi- 
lar to that of the New York Appellate Division. Its 
substance is stated in the following extract from the 
syllabus by the court: 

“ Where a father was possessed of an automobile 
which he kept upon his premises, and his daughter, 
about nineteen years of age, was accustomed to drive 
it and did so whenever she felt like it, asking per- 
mission to use it when the father was at home, but 
when not at home took it sometimes without per- 
mission, there being no proof that the daughter was 
actually employed by the father to operate the ma- 
chine, held, in an action against the father, where 
the daughter in using the machine for her own pleas- 
ure in driving her personal friends negligently in- 
jured a person in the highway, that such proof was 
not sufficient to constitute the daughter the servant 
or agant of the master, and that a motion for a 
direction of a verdict for the defendant should have 
prevailed.” 

It expressly appears that at the time of the ac- 
cident no member of the owner’s family, other than 
his daughter, was riding in the ear, so that the 
question whether the daughter was operating the ma- 
chine upon any business or errand of the father was 
eliminated. The trial court charged: 

“Tf she took that machine out at that time in 
pursuance of a general authority of her father to 
take it whenever she pleased for the pleasure of the 
family and for her own pleasure, for the purpose for 
which the master bought it, for the purpose for 
which her father owned it, for the purpose for which 
he expected her to operate it, then she was the serv- 
ant of the father. Under those circumstances, that 
was the business for which the father bought the 
machine.” 





This instruction was held to be erroneous; the 
appellate court remarks as to it: 

“It would subject a parent to liability if he bought 
for his son a baseball or for his daughter a golf club, 
and by permitting them to be used by his children 
for their apropriate purposes injury occurred. It 
bases the creation of the relation of master and 
servant upon the purpose which the parent had in 
mind in acquiring ownership of the vehicle and its 
permissive use by the child. This proposition ignores 
an essential element in the creation of that status 
as to third persons, that such use must be in further- 
ance of and not apart from the master’s service and 
control, and fails to distinguish between a mere per- 
mission to use and a use subject to the control of 
the master and connected with his affairs. The 
reason for liability is founded upon the idea of con- 
trol which a master has over his servant. The court, 
although attempting to rest the liability upon the 
relation of master and servant, yet actually tested 
the liability by the fact that she was intrusted with 
the operation of the machine for her own pleasure, 
if purchased for that object, whereby she ipso facto 
became a servant. So that the charge thus in fact 
left the legal relationship of master and servant out 
of account and raised it in name only because the 
daughter was allowed to drive the machine.” 

In our judgment both the New York and New 
Jersey decisions are logical administrations of the 
law of master and servant. Unquestionably the use 
of automobiles may properly be regulated by statutes 
and ordinances not only of a general character, but 
particularly applicable to localities. On the other 
hand, motor cars are not classible as inherently and 
necessarily dangerous instrumentalities, and an owner 
is not under common law principles chargeable with 
liability if he loans his car for use by one presumably 
capable of operating it—The New York Law Journal, 


TAKING RISK TO PROTECT LIFE OR 
PROPERTY. 





In Thompson v. Seaboard Air Line, in the Supreme 
Court of South Carolina (Sept., 1908, 62 S. E., 396), 
it was held that where intestate’s team was stalled 
on defendant’s track by reason of defects in a bridge 
which it was defendant’s duty to properly maintain, 
and intestate heard an approaching train and ran 
down the track to stop it before striking the wagon, 
and was himself struck and killed by the train, the 
defective bridge was the proximate cause of his death, 
though defendant was not negligent in failing to stop 
its train in time. 

It was further held that the intestate was not 
guilty of contributory negligence as matter of law, 
the court laying down the proposition that it is not 
contributory negligence per se for one who is under 
a duty to protect property to take a manifest risk 
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to do so, unless the risk was wanton or unreasonable, 
and the risk in such cases is not presumed to be 
wanton, the test being whether a reasonably prudent 
man in the same circumstances would have assumed 
the peril. The court said in part: 

“The defendant maintains, however, that, even if 
the defendant’s negligence was a proximate cause of 
Thompson’s death, yet he knew of the approach of 
the train and was guilty of contributory negligence 
in not getting off the track before the train reached 
him. Under the circumstances the court could not 
have said it was negligence per se for Thompson to 
go on the track for the purpose of stopping the train. 
It is equally clear it would be very harsh judgment to 
say the fact that he stayed on the track too long con- 
clusively shows he was negligent in not getting off 
in time to escape injury. If the evidence is credible, 
the emergency was brought upon him by the de- 
fendant. He was absorbed in the effort to stop the 
train, and no doubt excited to the degree of conster- 
nation by the emergency. He was facing a powerful 
electric headlight, which, it is reasonable to suppose, 
blinded him to the extent that he erred in his esti- 
mate of the ditsance of the train from him until it 
was too late to escape. The rule was established in 
this State in 1840 by the case of Ivy v. Wilson 
(Cheves, 74) that it was not contributory negligence 
per se for one who owes the duty to protect property 
to take a manifest risk to save it, unless the risk 
was wanton or unreasonable, and that the exposure 
by a person so situated is not to be presumed to be 
wanton or unreasonable exposure to unnecessary 
danger. The test is whether a reasonably prudent 
man in the same exigency would have assumed the 
peril (Ivy. v. Wilson, supra; Wasmer v. Delaware, 
&e., R. R., 80 N. Y., 212; 36 Am. Rep., 608; 29 Cyc., 
524).” 

We have grave doubts as to whether this case was 
correctly decided. The court cites Wasmer v. Dela- 
ware, &c., RR. (80 N. Y., 212), in which the intestate 
was killed, not while on, but at the side of, a railroad 
track, endeavoring to save his horse and wagon, the 
injury resulting from the fact that the engine struck 
the hind wheel of the wagon and threw intestate upon 
the track. In Morris v. Railway Co. (148 N. Y., 
182) it is laid down that a person “ cannot place him- 
self in a position of danger simply for the protection 
of his property (as, e. g., by going upon a railroad 
track at a farm crossing, knowing that a train is 
approaching, for the purpose of endeavoring to save 
his cattle by getting them over the track before the 
train reached the crossing) without being giulty of 
such negligence as will preclude a recovery for a 
personal injury received in so doing.” 

It is true that in another part of the opinion the 
Supreme Court of South Caroline refers to the 
“ effort to stop the train and avert the threatened 
loss of other lives and destruction of the property in 





his charge. By “other lives” we suppose the court 
had in view the lives of the engineer and fireman and 
the other employees and the passengers on the train. 
If the decision is to be approved -it would seem that 
this ground must be emphasized. In the instance of 
property of great bulk and weight which would be a 
probable menace to the safety of persons on an ap- 
proaching train, the right of a person to imperil his 
own life in order to tsop the train, without being 
guilty of contributory negligence, may be recognized. 
But it would be carrying this principle very far to 
hold that a team of mules attached to an ordinary 
wagon would constitute a sufliciently serious obstruc- 
tion. From the report of the case it does not appear 
that any harm was actually done to the train or 
persons on it through the collision which killed the 
mules and the intestate. The general rules upon this 
subject, permitting a person to take a certain amount 
of risk, but not to incur obviously serious danger in 
order merely to save property, are set forth in the 
following extract from Shearman and Redfield on 
Negligence( sec. 85) : 

“So one who, seeing his property imperiled, hastens 
to protect it, and in doing so imperils his own person, 
is not necessarily deprived of remedy thereby. It is 
his right and his duty to protect his property, so long 
as he can do so without recklessly exposing himself 
to injury. One who imperils his own life for the 
sake of rescuing another from imminent danger is 
not chargeable, as matter of law, with contributory 
negligence; and, if the life of the rescued person was 
endangered by the defendant’s negligence, the rescuer 
may recover for the injuries which he suffered from 
the defendant in consequence of his intervention. 
* * * This privilege of rescue under obvious 
danger is not to be extended to cases in which mere 
property is imperiled; nor even, it has been held, to 
the rescue of sensitive animals, such as_ horses; 
although we would incline to the opinion that taking 
a moderate degree of personal risk in such a case 
ought not to be considered a fault.-—N. Y. Law Jour- 
nal, 


FaILuRE TO PROSECUTE Suir AGAINST CORPORATION 
FATAL TO ACTION AGAINST STOCKHOLDERS, NOT- 
WITHSTANDING COMPOSITION PROCEEDINGS AND 
DISCHARGE OF CORPORATION IN BANKRUPTCY. 





NkW YORK SUPREME COURT — APPELLATE 
DIVISION. 





FIRST DEPARTMENT. 





November, 1908. 

Present: Hons. Edward Patterson, P. J.; Chester 
B. McLaughlin, Frank C. Laughlin, James. W. Hough- 
ton and Francis M. Scott, JJ. 

Firestone Tire & Rubber Company, on behalf of 
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itself and all other creditors similarly situated, ap- 
pellant, v. George B. Agnew et al., respondents. 

Appeal by the plaintiff from an interlocutory judg- 
ment of the Supreme Court entered in the clerk’s 
office of the County of New York, on the 24th day 
of April, 1908, sustaining defendants’ demurrer dis- 
missing plaintiff’s complaint on the ground that it 
fails to state facts sufficient to contsitute a cause 
of action. 

William M. Bennett for appellant; Franklin Pierce 
for respondent. 





Hougnton, J.— The action is brought by the plain- 
tiff as an alleged creditor of the Vehicle Equipment 
Company, in its own behalf and in behalf of other 
creditors similarly situated, against the holders of 
the capital stock of that corporation to charge them 
with its debts to the amount unpaid on the stock 
of the corporation held by them. 

The complaint contains allegations respecting the 
indebtedness which became due within the prescribed 
two years, formation of the corporations, the amount 
of stock held by the various defendants and the 
amount unpaid thereon; and further sets forth that 
after plaintiff’s claim became due, and on the 27th 
of Mareh, 1906, an involuntarily petition in bank- 
ruptey was filed against the Vehicle Equipment Com- 
pany, and that it was adjudged a bankrupt and 
thereafter made an offer of composition to its credi- 
tors, which offer being accepted by the requisite num- 
ber of creditors, this plaintiff refusing, resulted in a 
decree of the bankruptcy court discharging the bank- 
rupt from its debts on compliavce with the terms of 
the composition agreement; that the agreement was 
complied with and the bankrupt corporation dis- 
charged from all its debts, including the debt of this 
plaintiff. The complaint further alleges that in the 
bankruptcy proceeding a receiver was appointed and 
an order entered that until the further order of the 
court the ereditors of the corporation be restrained 
from interfering with the receiver, or from entering 
judgment against the alleged bankrupt, or taking 
any .egal steps against it, save to review or vacate 
such order; that after the making of that order and 
before the offer of composition was made by the 
bankrupt to its ereditors, this plaintiff on applica 
tion to the bankruptey court obtained an order per- 
mitting it to bring action and obtain judgment on 
its claim, which action was brought and issue joined 
therein; “that before the plaintiff could bring said 
action to trial and recover judgment thereon the com- 
position agreement was ratified by the bankruptey 
court and the bankrupt discharged from its debts.” 
As an exeuse for not prosecuting its claim to judg- 
ment and the issuing of execution’ thereon against 
the bankrupt corporation, the complaint alleges “ that 
by reason of said offer of composition and its ac- 
ceptance by the majority of creditors and its con- 





firmation by the court the said Vehicle Equipment 
Company has been discharged from all its debts, 
ineluding the debt of the plaintiff hereinbefore set 
forth, and the action of the plaintiff hereinbefore 
mentinoned begun in the Supreme Court of the State 
of New York to recover judgment against the said 
corporation has heretofore been terminated by the 
operation and effect of the Bankruptcy Law of the 
United States and the claim of the plaintiff has had 
an end put to it as against the corporation, and the 
procuring of judgment by the plaintiff against the 
said Vehicle Equipment Company on its said claim 
has been rendered impossible by the paramount law 
of the United States, put in operation by persons 
other than the plaintiff, to wit, the corporation com- 
posed of the defendants and controlled by the de- 
fendants, its stockholders, and any further proceed- 
ings by the plaintiff in its said action in the State 
court against the corporation have become not only 
legally impossible but, if possible, would be fruit- 
les,s and the plaintiff in good faith attempted to 
obtain payment from the said Vehicle Equipment 
Company, and has exhausted its remedies with regard 
Laereto.” 

The principal ground of demurrer by the defend- 
ants is that the complaint does »ot state facts suffi- 
cient to constitute a cause of action in that it fails 
to state recovery of judgment against the corpora- 
tion and the return of an execution thereon unsatis- 
fied, or any facts showing inability to obtain such 
judgment. 

The learned Special Term held the complaint to 
be fatally defective in this respect, and the plaintiff 
appeals. 

Section 54 of the Corporation Law (Laws 1890, 
chap. 564, amended Laws 1901, chap. 354), pro- 
vides that every holder of capital stock not fully paid 
in any stock corporation shall be personally liable 
to its ereditors to an amount equal to the amount 
unpaid on the stock held by him for debts of the 
corporation contracted while such stock was so held; 
and section 55 provides that no action shall be 
brought against such stockholder for any debt of 
the corporation until judgment therefor shall have 
been recovered against the corporation and: the exeen- 
tion issued thereon returned unsatisfied in whole or 
in part, and that the amount due on such execution 
shall be the amount recoverable, with costs, against 
the stockholder. 

The facts set forth in the complaint show no 
insurmountable obstacle against the plaintiff obtain- 
ing judgment against the corporation, and no reason 
why it should not comply with the condition pre- 
eedent to bringing action against the stockholders 
prescribed by section 55 of the Corporation Law. 

After the bankruptcy proceedings were instituted 
plaintiff obtained permission from the bankruptcy 
court to bring and did bring action against the cor- 
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poration. The complaint does not state the form 
of the answer interposed, but it was assumed on the 
argument and is manifest that in order to defeat 
plaintiff’s claim in that action, on the ground of its 
discharge in bankruptcy, the corporation must ob- 
tain leave to file a supplemental answer setting up 
such discharge. It has no absolute right to serve 
a supplemental answer, and permission must be 
granted by the court before it can do so, and it is 
the practice of the courts to refuse leave to serve 
supplemental answer setting up discharge in bank- 
ruptey where manifest injustice will be wrought by 
allowing such defense (Holyoke v. Adams, 59 N. Y., 
233; Latiemr v. McKinna, 72 App. Div., 290; King 
v. Block Amusement Co., 126 App. Div., 48, and 
125 App. Div., 922, aff’d 192 N. Y.). 

No application to serve a supplemental answer set- 
ting up discharge in bankruptcy has been made, and 
no order granted, and there was no reason, there- 
fore, why the plaintiff could not prosecute its claim, 
if it had any against the corporation, to judgment. 

In the United Glass Co. v. Vary (152 N. Y., 121), 
the Court of Appeals exhaustively discussed the ques- 
tion as to when a creditor seeking to hold a stock- 
holder liable for the debt of his corporation was 
excused from first obtaining judgment and issuing 
execution against the corporation, and concluded that 
he was excused therefrom (1) where the corporation 
had been dissolvea by judicial aecree; (2) where by 
final judgment in an action for sequestration a 
perpetual injunction had been issued restraining suits 
by creditors, and (3) where by statute such suits are 
prohibited. In that case a receiver of a corporation 
had been appointed and an order made restraining 
creditors from commencing or prosecuting actions, 
and it was held that it was the duty of the creditor 
to obtain a modification of the order permitting him 
to bring his action, and it was no excuse for his 
not obtaining judgment that he acquiesced in an 
order which the court would undoubtedly modify in 
his behalf. Andrews, Ch. J., in the course of his 
opinion, says: “It is not a vain thing as respects 
the stockholder sued that the plaintiff should estab- 
lish as against the corporatino by judgment its lia- 
bility, although its assets were in the hands of a 
receiver. If in such an action the plaintiff failed 
to establish his claim and judgment should go against 
him, it would end any claim against the stock- 
holders.” 

This court in Gause v. Bolt (115 App. Div., 897, 
affirming on opinion below 49 Misce., 340, aff’d 188 
N. Y., 546), held that an action against stockholders 
would not lie in the absence of judgment, even though 
the creditor prosecuted his action against the cor- 
poration with diligence and was prevented, notwith- 
standing his vigilance, from obtaining judgment 
within the two-year limitation because of various 
motions and demurrers interposed and the conges- 





tion of the court calendar. 

It is not an answer to say that the corporation 
was discharged from its debts by the bankruptcy 
proceedings and therefore no judgment could be en- 
entered against it or should not be entered against 
it. The Banckruptcy Law prescribes that the bank- 
ruptey of a corporation shall noe release its officers, 
directors or stockholders as such from any liability 
under the laws of a State or Territory of the United 
States (Bankruptey Act. sec, 4b). This court re- 
cently held in King v. Block Amusement Co. (126 
App. Div., 48), that it would not permit an attach- 
ment to be vactaeu where an undertaking had been 
given to release the attached property from levy, be- 
cause the creditor had a right to obtain his judg- 
ment for the purpose of fixing the liability of the 
surety, notwithstanding the bankruptcy of the prin- 
cipal debtor. In a sense, therefore, while the cor- 
poration was relieved from paying the debt, the 
claim against it for certain purposes survived. 

Nor is it any answer to say that if judgment had 
been obtained, execution could not have been issued 
against the corporation or have been collected out of 
its after acquired property. 

If the court should restrain the issuing of an exe- 
eution, the plaintiff then would have met an insur- 
mountable obstacle and been excused, and if the 
court after the issuing of the execution had restrained 
its collection from property of the corporation, such 
an order would be equivalent to a return unsatis- 
fied. 

The plaintiff refrained from doing what it might 
have done to obtain judgment against the corpora- 
tion, and the facts pleaded show no excuse for not 
complying with the condition precedent upon which 
the liability of the stockholder attaches. 

The interlocutory judgment should be affirmed, 
with one bill of costs, with leave to the plaintiff to 
amend upon payment of costs of this court and of 
the court below. 

Patterson, P. J.; Laughlin and Scott, JJ., concur. 





MeLaughlin, J. (dissenting.)——I am unable to 
agree with the other members of the court that the 
judgment here appealed from should be affirmed. In 
Wood & Selick v. Vanderveer (55 App. Div., 549). 
this court held that the confirmation of the com 
position in bankruptcy discharged a bankrupt from 
his debts under section 14 of the Bankruptey Act. 
Mr. Justice Rumsey, who delivered the opinion of 
the court, said: ‘“ The original debt of the company 
to the plaintiff came within the provisions of sec 
tions 14 of the Bankruptey Act. This debt having 
been discharged, tne bankrupt was relieved from 
further liability with respect to it to Wood & Selick. 
What might be the result of a failure to pay any 
of the notes agreed to be paid by the composition it 
is not necessary to consider, because it is alleged 
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that the composition has been performed, and the 
rights of the parties are, therefore, controlled by 
section 14 of the Bankruptcy Act quoted above. It 
is to be noticed that this act differs from that of 
1867, as amended in 1874, because this one con- 
tains an express provisino that a confirmation of a 
composition shall work a discharge of all of the 
debts of a bankrupt. That condition was not con- 
tained in the former law. Therefore, when that com- 
position had been confirmed the original debt of the 
Tenney Company ceased to exist. It is not a case 
of a suspension of a remedy, but an absolute dis- 
charge of the debt. There never can be any remedy 
upon the original debt. The remedy of a creditor 
against the Tenney Company was to have payment 
of the composition notes, but when those notes were 
paid there still arose no remedy upon this original 
debt. So far as the ereditor was concerned he had 
after that time no right whatever against the Tenney 
Company by reason of the existence of the debt which 
it is sought here to recover.” 

In the case now before us, therefore, after the 
composition was confirmed, the plaintiff could no 
more enter judgment against the Vehicle Equip- 
ment Company than if it had been paid its claim 
in full. It is true it had commenced an action 
against the latter company by permission of the 
bankruptcy court, but when the composition agree- 
ment was confirmed and the plaintiff had received its 
dividend, the debt, so far as the Vehicle Equipment 
Company was concerned, was extinguished, and there 
remained no liability which could be enforced against 
the company by reason of it. The plaintiff would 
have had no more right to enter judgment — even 
though the fact of the composition was not set up 
by supplemental answer — than it would have had 
it brought an action upon a promissory note, and 
after the summons and complaint had been served 
the defendant had paid the note in full, with costs, 
intsead of interposing an answer. The debt being dis- 
charged, the right to take a judgment against the 
debtor was extinguished, and had judgment there- 
after been entered I do not see how the court could 
have avoided vacating it if a motion were made for 
that purpose. But although the debt, so far as the 
company was concerned, was extinguished, its stock- 
holders were not thereby released from the liability 
imposed by section 54 of the Stock Corporation Law 
(Bankruptcy Act, sec. 4b as amended; Hardman v. 
Sage, 124 N. Y., 25; Wood & Selick v. Vanderveer, 
supra). Their liability became fixed before the debt 
was extinguished, and under the provisions of the 
Bankruptey Act was not affected by the bankruptcy 
proceedings. 

If the conclusion be correct that the debt itself, 
so far as the company was concerned, was extin- 
guished, then the complaint in the case at bar states 
a cause of action, since the performance of the con- 





dition precedent—the recovery of a judgment 
against the corporation and the issuance of an execu- 
tion thereon returned unsatisfied — had become im- 
possible by operation of law (Shellington v. How- 
land, 53 N. Y., 371; Kineaid v. Dwinelle, 59 N. Y., 
548; United Glass Co. v. Vary, 152 N. Y., 121; Flash 
v. Conn, 109 U. S., 371). 

In the original action the corporation, by setting 
up the discharge in bankruptcy in a supplemental 
answer, could have prevented the performance of the 
condition precedent, and it seems to be conceded 
that the plaintiff would then have been entitled to 
maintain this action, but it is suggested that the 
court might deny the defendant the right to set 
up such fact by supplemental answer so as to enable 
the plaintiff to go through the idle ceremony of ob- 
taining a judgment, well knowing when it did so 
that nothing could be collected thereon. All the 
property which the corporation had prior to the com- 
position had been turned over to and accepted by 
its creditors, and property acquired after such com- 
position could not be reached by an execution issued 
on such judgment. The purpose of a judgment is 
to accomplish something real, something substantial, 
and not something mythical or misleading. Such 
judgment, had it been obtained, would have accom- 
plished nothing so far as in fact establishing lia- 
bility on the part of the corporation, because there 
would have been no incentive to the corporation to 
defend, inasmuch as there was then no property 
which could have been reached by execution. The 
only purpose of the statute requiring a judgment and 
execution against the corporation is to compel a 
crediter to prove his claim and first to exhaust his 
remedies against the corporation itself. Here the 
purpose was accomplished when the composition was 
confirmed by an order of the court. That was an 
adjudication that it had no property which could be 
reached by execution. Upon the facts set out in 
the complaint it was unnecessary for the plaintiff 
before bringing this action to obtain a judgment 
against the corporation, issue execution thereon and 
have the same returned unsatisfied. 

For these reasons I think the interlocutory judg- 
ment appealed from should be reversed and the de- 
murrers overruled, with leave to the defendants to 
withdraw their demurrers and answer, on payment 
of costs in this court and in the court below. 


A manufacturer turning steam into a sewer in 
such quantities that it escaped and enveloped a 
pedestrian on the sidewalk, causing him to become so 
bewildered that he fell, is held, in Smith v. Edison 
Electric Illuminating Co. (Mass.), 82 N. E., 434; 15 


L. R. A. (N. 8.), 957, to be properly held liable for 
injuries thereby occasioned. 
The owner of property abtuting on a city street is 
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held, in Owensboro v. Hope (Ky.), 108 S. W., 873; 
16 L. R. A. (N. S.), 996, not to be entitled to damages 
for consequential injuries resulting from bringing a 
street from the natural surface to the grade estab- 
lished when the right of way was originally secured, 
though such abutting property has been improved 
with reference to the original condition. 

That express authority is necessary to authorize 
the laying out of a highway into a navigable body 
of water for the purpose of a wharf or landing place, 
is held in Commissioner of Highways v. Ludwick, 151 
Mich., 498; 115 N. W., 419; 15 L. R. A. (N. 8.), 
. 1170. 

The constitutional right of the State legislature 
to prohibit the manufacture and sale of intoxicating 
liquors, and to impose any conditions, short of pro- 
hibition, which it may deem proper, is sustajned in 
State v. Durein, 70 Kan., 1; 78 Pac., 152; 15 L. R. 
A. (N. S.), 908, other cases upon the same question 
being collated in a subject note thereto appended. 





INJURY THROUGH FALL OF FREIGHT ELEVA- 
TOR. 





MASTER AND SERVANT — NEGLIGENCE — Drry oF 
MASTER TO INSPECT. 


NEW YORK COURT OF APPEALS. 





Decided October 23, 1908. 

Joseph C. Young, appellant, v. Mason Stable Com- 
pany, Limited, respondents. 

As to such an appliance as a freight elevator, 
accessory to the general work of a business establish- 
ment and concerning the contsruction and safety of 
which the master can ordinarily have no special 
knowledge, he may, as far as his duty to the persons 
in his service are concerned, rely upon a regular in- 
spection by experts in elevator construction, provided 
the elevator was originally safe and adequate and 
the master promptly makes such repairs and altera- 
tions as such experts may advise. 

Appeal by the plaintiff from a judgment of the 
Appellate Division of the Supreme Court in the 
First Judicial Department, entered on the 29th day 
of April, 1907, overruling the plaintiff’s exceptions 
upon a dismissal of the complaint at the close of the 
whole case, which exceptions were directed to be 
heard in the first instance at the Appellate Divis- 
ion. 

John C. Robinson for appellant; Wm. Henry Cor- 
bitt (Corbitt & Stern, attorneys), for respondent. 

Willard Bartlett, J— The plaintiff, a floorman in 
the service of the defendant corporation, was injured 
by the fall of a freight elevator upon which he had 
just stepped in order to place thereon a carriage 
which he had been directed to send down from the 





third story of the defendant’s stable, where it was 
kept, to the ground floor, where it was needed for 
use. The elevator was a simple, old-fashioned struc- 
ture, operated by hand power, by means of an end- 
less rope passing over a wheel at the tip of the 
elevator shaft. It was suspended-from a wire cable 
three-quarters of an inch thick, the upper end of 
which was wound around a drum above. This cable 
was passed once through a ring fixed in the middle 
of a crossbar at the top of the elevator, and the end 
was then turned back and fastened to the main 
cable by a single clamp. The clamp was three or 
four inches above the ring and the end of the 
cable, where it had been bent over so as to pass 
through the ring, projected six or eight inches above 
the clamp. The accident was manifestly due to the 
giving way of this clamp. It does not appear to 
have been seen by any witness after the elevator 
fell, but there was no break in the cable, which 
remained intact, and had evidently slipped through 
the ring and thus allowed the elevator to descend. 

The contention in behalf of the plaintiff is that 
the evidence tended to establish negligence on the 
part of the defendant (1) in furnishing an insuffi- 
cient and defective appliance, and (2) in failing to 
provide for an adequate inspection thereof. 

The elevator is characterized as dangerous because 
the supporting cable was passed through the ring in 
the overhead crossbeam only once instead of twice, 
because the end was fastened to the main cable by 
only one clamp instead of two, and because there 
were no safety clutches. An expert witness called 
in behalf of the plaintiff testified that at the time 
of the accident it was usual in the construction of 
such elevators to pass the cable through the ring 
twice, to secure the end with two clamps, and to 
provide the elevator with safety clutches. Where 
the cable passes only once through the ring the en- 
tire strain comes on the clamp, minus the friction 
of the cable against the ring. If the cable is passed 
through the ring twice the clamp is relieved of three- 
quarters of the strain, according to this witness. 

On a previous trial the plaintiff obtained a judg- 
ment which was reversed by the Appellate Division, 
a majority of the court holding that the evidence 
was insufficient to support the verdict, and the opin- 
ions on that appeal are printed in the record now 
before us. From these it appears that the evidence 
there under consideration must have been more fav- 
orable to the plaintiff than that on the trial now 
under review, for it is said in the dissenting opinion 
that it was testified by a mechanical engineer “ that 
a single four-inch clamp as described was unasfe to 
sustain a weight over 2,000 pounds and might not 
sustajn that weight.” There is no proof of this kind 
in the present record. No witness gave opinion evi- 
dence to the effect that the construction was dan- 
gerous in any respect or that it was unsafe for the 
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purposes for which the elevator was designed. The 
strongest inference that could be drawn from the 
testimony of the expert witness already mentioned 
was that a different construction prevailed at the 
time of the accident and involved less strain upon 
the clamp, and even he conceded that three or four 
tons was a safe load for a steel cable three-quarters 
of an inch in diameter and that it could not come 
down if the single clamp was sufficiently long and 
absolutely secure. The combined weight of the car- 
riage and plaintiff, when the elevator fell, could not 
have exceeded seventeen hundred pounds. 

Whether we regard the elevator as an appliance 
or a place to work, the defendant can hardly be 
charged with negligence on account of any danger or 
defect in the original construction. Proof such as 
there was in this case to the effect that freight ele- 
vators of a similar character, were usually supported 
by cables so adjusted and clamped as to distribute 
the strain more evenly than it was distributed be- 
tween the cable and the clamp on this elevator does 
not amount to proof that this elevator was unsafe. 
It seems perfectly clear to me, therefore, that if 
there was nothing in the case except the evidence 
as to the character of the elevator and its method of 
support and operation, the accident which injured 
the plaintiff could not be attributed to the negligence 
of the defendant. There is evidence, however, to the 
effect that between May 1, 1900, when the defendant 
moved into the stable, and the 7th day of November, 
of that year, when the accident occurred, the eleva- 
tor had broken down so that it could not be used 
and had been repaired on two occasions —one in 
May and the other in July. This proof, together 
with the circumstances attending the fall of the 
elevator when it was stationary and without any 
apparent cause by the insufficiency of the clamp, 
may have been enough to call upon the defendant to 
give some explanation to reueve itself from responsi- 
bility for the accident, although this application of 
the doctrine of Griffien ». Manice (166 N. Y., 188). 
involves every possible assumption which could be 
made in favor of the plaintiff. 

The testimony introduced in behalf of the de- 
fendant showed that it regularly employed the firm 
of James Murtaugh & Co. to inspect the elevator in 
question and make all necessary repairs upon it. 
There appear to be two classes of firms or corpora- 
tions in the City of New York who make a business 
of inspecting elevators—that is to say, testing 
them as to their carrying capacity, the weights which 
they will sustain, the strength of the cables and the 
sufficiency of the construction generally. One class 
makes such inspections for purposes of insurance, the 
other for purposes of repair. Mr. Murtaugh’s firm 
belonged to the latter class. It was also engaged in 
the manufacture of elevators and dumbwaiters, and 
was a responsible house, which had enjoyed a first- 


class reputation for many years and carried on a 
very extensive business. The manager of the de- 
fendant corporation testified that it usually had its 
elevators inspected once in six months; that Mr. 
Murtaugh was employed to inspect the machine, go 
through it thoroughly and attend to anything that 
needed attention and put it in perfect condition. 
He further testified that he asked Mr. Murtaugh 
to inspect th eelevator about the middle of July, 
and that he inspected it personally, and subsequently 
sent a man named Hansen to the stable to over- 
haul the machinery, who came there with an assist- 
ant and worked several days in putting the elevator 
in order. “ After they were finished,” says this wit- 
ness, “Mr. Murtaugh came and made another ex- 
amination. He then reported to me as to the con- 
dition of the machinery, that the elevator was in 
perfect condition and safe in every way. After that 
there was never anything brought to my notice that 
made me have any doubt as to the absolute safety 
of that machine.” 

The mechanic who actually made the repairs, Han- 
sen, was also called as a witness. He corroborated 
the testimony of the manager, described in detail 
the work which he did upon the elevator, and de- 
clared that when he left the machine it was in first- 
class order. He had been in the business of erect- 
ing and repairing elevators between nine and ten 
years, and declared that he left this elevator upon 
the completion of his job in first-class order, clamp 
and everything included, and that he did not know 
of anything that could have been done to make it 
more secure than it was. In the course of his work 
he had tested it twice by loading carriages upon it 
and then hoisting it. 

That some duty of inspection is imposed upon 
the master under such circumstances as are dis- 
closed in the present case cannot be doubted; and 
negligence properly to inspect is the negligence of 
the master, whose negligence is not affected by the 
fact that he intrusts the function of inspection to a 
servant (Byrne v. Eastman Co., 163 N. Y., 461). I 
do not understand, however, that the judicial declara- 
tions which may be found to this effect involve the 
implication that under all circumstances and in ref- 
erence to every sort of appliance it is the duty of 
the master to inspect personally or through a repre- 
sentative, for whose acts he is responsible, or that 
he may not in some eases be relieved of liability 
when he had intrusted the function of inspection to 
qualified persons of experience and recognized ability. 
In Devlin v. Smith (89 N. Y., 470), the defendant 
{was a contractor who undertook to paint the in- 
side of the dome of the Kings County Court House. 
Knowing nothing of scaffold building he employed 
one Stevenson, an experienced scaffold builder, to 
erect the necessary scaffolding. A portion of the 
seaffold gave way under Devlin, who was a workman 
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in the defendant’s employ, and he was killed. The 
action was brought to recover damages on account 
of his death. It was held that inasmuch as the 
defendant did not know or have reason to know of 
any defect in the scaffold it was not negligence for 
him to rely upon the judgment of Stevenson as to 
the sufficiency of the scaffold and the propriety of 
the mode of construction and hence that the de- 
fendant was not liable. As was pointed out by 
Cullen, J., in McGuire v. Bell Telephone Co. (167 
N. Y., 208), the application of the rule that the 
master is responsible for negligence to inspect de- 
pends on the nature of the work and the manner in 
which it is conducted. That was a case in which 
a telephone lineman was injured by falling from a 
telephone pole and in which it was held that the 
defendant was chargable with the duty of reasonable 
inspection to see that the pole was safe, although 
the pole was not the property of the defendant, 
but belonged to another corporation. In the course 
of the opinion Judge Cullen said: “ Had the defend- 
ant contracted with the owner of the pole for its 
proper inspection and repair or replacement a dif- 
ferent question would be presented, and it might be 
argued that in securing such an agreement it had 
exercised reasonable care to provide its workmen 
with a safe place and safe appliances. But as the 
defendant did not contract with others to inspect and 
repair the pole that duty rested upon it.” 

As illustrative of the proposition that circum- 
stances may occur under which a master is justified 
in relying upon the care and diligence of others in 
the discharge of his obligations to those in his serv- 
ice reference may be made to Carlson v. Phoenix 
Bridge Co. (132 N. Y., 273), where it is held that 
a master was not liable for an injury to the servant 
caused by the breaking of a tool by reason of a 
hidden defect therein, where material of the best 
quality had been purchased by the master from 
reputable dealers as the best in the market and the 
tool which broke had been constructed therefrom 
by competent and skilled workmen. “ Reasonable 
eare and not the highest efficiency which skill 
and foresight can produce is the measure of 
the master“s liability,” said Judge Brown in 
that case, “and he performs his whole duty by using 
as much care in the selection of materials for the 
use of his servants as a man of ordinary prudence 
in the same line of business would, acting in regard 
to his own safety, use in supplying similar things for 
himself were he doing the work.” 

Upon the facts of this case it may be conceded, 
and, indeed, must be held, that the master owed the 
servants the duty of reasonable inspection. The ques- 
tion is: How far was he bound to go in the per- 
formance of that duty? If the defendant’s estab- 
lishment had been a factory in which the plaintiff 
worked upon a machine liable to get out of order 





so that regular inspection was required in order to 
maintain it in safe condition, it is clear that the mas- 
ter’s reliance upon the assurance that it had been 
properly inspected and was in good order by an. out- 
side expert would not relieve him from liability if 
the inspection as a matter of fact had been insufli- 
cient. The duty imposed upon the master in such 
a case would relate directly to the very work in 
hand which the servant was employed to do. In 
the case, however, of an appliance like this freight 
elevator, which may be regarded as an accessory to 
the general work of the estabilshment, and concern 
ing the construction and safety of which the master 
can ordinarily possess no special knowledge, I think 
that, so far as the persons in his service are con 
cerned, he may rely upon a regular inspection thereof 
by experts in elevator construction, assuming, of 
course, that it was originally safe and adequate, and 
that he promptly makes such repairs and altera- 
tions as such experts may advise. In Stott v. 
Churchill (15 Mise. Rep., 80; aff'd 157 N. Y., 692). 
it was held that the trial court committed no error in 
refusing to charge that if the jury found that the 
elevator had been built by reputable manufacturers 
and that the defendants had it regularly inspected 
by experts in that business and promptly executed 
the repairs and changes suggested by them, they 
had performed their duty and were not liable for 
any injury caused by the breaking of the machinery. 
That case, however, was an action against the lessees 
of a hotel by a guest who had been injured by the 
fall of a passenger elevator in the hotel building; and 
in the opinion of the Court of Common Pleas at Gen- 
eral Term it is distinctly intimated that this exposi- 
tion of the law, although not applicable to such an 
action, would have been correct if the plaintiff had 
been a servant seeking to recover from the master. 
No opinion was written upon the affirmance of the 
judgment in this court. 

To summarize my view of this case, I think that 
the only possible basis for any charge of negligence 
against the master is the failure properly te inspect; 
and that upon the uncontradicted evidence the mas- 
ter’s duty in this respect was fully discharged by the 
inspection which was provided and the repair of the 
elevator as the result of such inspection. It seems 
to me, therefore, that the judgmenf ought to be 
affirmed, with costs. 

Cullen, Ch. J., Haight, Vann and Werner, JJ., 
concur; Edward T. Bartlett and Chase, JJ., dissent. 

Judgment affirmed. 





That equity has jurisdiction of a suit to enjoin 
the seizure of property under a chattel mortgage 
representing part of the purchase price of property 
the sale of which was secured by fraud, the damages 
for which exceed the face of the mortgage; and that 
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cancelation of such mortgage may be decreed, is held 
in Smith v. Werkheiser (Mich.), 115 N. W., 964; 15 
L. R. A. (N. S.), 1092, although the fraud would be a 
defense to a proceeding at law to recover the in- 
debtedness secured by the mortgage. 





A dealer in certain machinery used in the man- 
ufacture of flour, known and described by the manu- 
facturer’s name, is held, in Ehrsam v. Brown, 76 
Kan. 206, 91 Pac. 179, 15 L. R .A. (N. 8S.) 877, 
not impliedly to warrant that the machinery will 
answer the particular purpose for which it was pur- 
chased, although such purpose was known, where 
such machines were shipped direct from the manu- 
facturers to the purchaser, and the dealer had no 
opportunity to inspect them until after delivery. 





CONTROL OF SALES UF COPYRIGHTED BOOKS. 





There is reported elsewhere in this issue the de- 
cision of the Court of Appeals in Straus v. Ameri- 
ean Publishers’ Association, in which it is held that 
an agreement by publishers to sell books only to 
such booksellers and jobbers who will maintain cer- 
tain net prices is not a violation of the New York 
Anti-Monopoly statute (chap. 690, Laws 1899), in 
so far as it applies to copyrighted books. 

This decision affirms that of the First Appellate 
Division of the Supreme Court (111 N. Y. Supp., 
830), the majority of both the Court of Appeals 
and the Appellate Division basing their decision 
upon Straus v. American Publishers’ Association 
(177 N. Y., 473). In that case it was held that an 
agreement of this kind was an infringement of the 
New York statute, because it applied to non-copy- 
righted as well as copyrighted books. In the con- 
cluding part of the opinion of the court, Parker, Ch. 
J., remarked : 

“The members of the assoication, therefore, have 
entered into an agreement which by its terms — as 
we read it and as they have construed it in their 
everyday working under it — undertakes to inter- 
fere with the free pursuit in this State of a lawful 
business in which any member of the community has 
a right to engage, a business in which a monopoly 
is not secured by the Federal statutes, namely, that 
of dealing in books which are not protected by copy- 
rights, and hence it is in violation of chapter 690, 
Laws 1899.” 

An implication from the reasoning of this opinion 
in conjunction with the position taken by the dis- 
senting judges was that an agreement to restrict sales 
relating solely to copyrighted books would not be 
contrary to the New York Anti-Monopoly Law, and 
this view has now expressly prevailed. 

The dissenting justices at the Appellate Division 
and the dissenting judges of the Court of Appeals re- 
lied upon the decision of the Supreme Court of the 





United States in Bobbs-Merrill Co. v. Straus (210 
U. 8., 339). Discussing the decision of the Appel- 
late Division in the present case, on September 18, 
1908, we showed that what was determined by the 
Supreme Court was merely that the sole right to 
vend copyrighted books secured by the Federal stat- 
ute “does not include the right to impose by a clause, 
printed on the same page with the notice of copy- 
right, a limitation as to the price at which the book 
shall be sold at retail by future purchasers with 
whom there is no privity of contract.” We further 
said: 

“ The language of the Supreme Court of the United 
States in the Bobbs-Merrill case is carefully re- 
stricted and the scope of the decision is narrow. In 
our judgment it contians nothing impugning the view 
—in harmony with that of the New Yorw Court 
of Appeals —expressed by the United States Cir- 
cuit Court of Appeals, Sixth Circuit, in John D. 
Park & Sons v. Hartmann (153 Fed., 24). In the 
opinion of the court in the case last cited Lurton, J., 
uses the following language: 

‘ Nevertheless, the statutory right to exclusively 
publish and vend copies of a copyrighted production 
would seem to take direct contracts between the 
publisher and his vendees in respect to the price 
at which subsequent sales shall be made outside of 
the rule as to restrains of trade which might other- 
wise apply.’ ” 

Case and Comment for August, 1908, remarked of 
Bobbs-Merrill Co. v. Straus: 

“It will be observed that the decision does not 
aeny the right of the owner of the copyright to regu- 
late by contract the prices at whien books may be 
sold by his vendees, but does deny that the Copy- 
right Law permits him, by notice, to establish a price 
that will be binding on subsequent purchasers with 
whom he has no privity of contract.” 

In the opinion of Mr. Justice Day in Bobbs-Merrill 
Co. v. Straus attention is called over and over again 
to the fact that the Bobbs-Merrill Company had 
made no contract with other vendees. He says, for 
example: : 

“But the wholesale dealers were under no agree- 
ment or obligation to enforce the observance of the 
terms of the notice by retail dealers or to restrict 
their sales to retail dealers who would agree to ob- 
serve the terms stated in the notice. 

* * ” 

“The facts diselose the sale of a book at whole 
sale by the owners of the copyright, at a satisfactory 
price, and this without agreement between the par- 
ties to such sale obliging the purchaser to control 
future sales, and where the alleged right springs 
from the protection of the Copyright Law alone.” 

* * * 

“the learned counsel for the appellant in this 

case in the argument at bar disclaims relief because 
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of any contract, and relies solely upon the copy- 
right statutes and rights therein conferred.’ 
7 * * 

“In this case the stipulated facts show that the 
books sold by the appellant were sold at wholesale 
and purchased by those who made no agreement as 
to the control of future sales of the books, and took 
upon themselves no obligation to enforce the notice 
printed in the book undertaking to restrict retail 
sales to a price of one dollar per copy.” 

“The precise question, therefore, in this case is, 
Does the sole right to vend (named in sec. 4952), 
secure to the owner of the copyright the right, after 
a sale of the book to a purchaser, to restrict future 
sales of the book at retail; to the right to sell it 
at a certain price because of a notice in the book 
that a sale at a aifferent price will be treated as an 
infringement, which notice had been brought home 
to one undertaking to sell for less than the named 
sum?” 

“We do not think the statute can be given such 
a construction, and it is to be remembered that this 
is purely a question of statutory construction. There 
is no claim in this case of contract limitation nor 
license agreement controlling the subsequent sales 
of the book.” 

“In our view, the copyright statutes, while pro- 
tecting the owner of the copyright in his right to 
multiply and sell his production, do not create the 
right to impose by notice, such as is disclosed in 
this case, a limitation at which the books shall be 
sold at retail by future purchasers with whom there 
is no privity of contract.” 

Further consideration tends to strengthen the opin- 
ion that the decision of the Supreme Court of the 
United States in Bobbs-Merrill Co. v. Straus does 
not require a modification of the view formerly in- 
dicated by the New York Court of Appeals and now 
directly expressed by it as to a proper interpretation 
and effectuation of the New York Anti-Monopoly 
Act. — New York Law Journal. 


NEW YORK ANTI-MONOPOLY STATUTE. 





RETAIL SALES OF COPYRIGHTED Books May BE Con- 
TROLLED BY CONTRACT. 





NEW YORK COURT OF APPEALS. 





December 8, 1908. 
Isidor Straus et al., appellants, v. American Pub- 
lishers’ Association et al., respondents. 


Appeal by the plaintiffs, pursuant to permission, 
from a judgment of the Appellate Division of the 
Supreme Court in the First Department, entered on 
the 10th day of July, 1908, which affirmed, by a di- 
yided court, an interlocutory judgment rendered at 


a Special Term of the Supreme Court in New York 
County. 

The Appellate Division certified the following 
question to this court: “ Are the plaintiffs, under the 
findings of fact contained in the decision in this 
case, entitled, in so far as copyrighted books are con- 
cerned, to the relief demanded in the complaint, or 
to any relief as against the defendants in this 
case?” 

Edmond E. Wise for appellants; Stephen H. Olin 
for respondents. 





Gray, J.—-I think this judgment should be af- 
firmed, and that we should adhere to our previous 
decision in this case. We should not upon the pres- 
ent appeal entertain the question of the correctness 
of the propositions decided, but we should take them 
as declarations of the law, pronounced by the court 
after due deliberation, and conclusive in the action. 
The question of the extent to which the rights con- 
ferred by the copyright statutes may be protected 
by contract is still an open one in the United States 
supreme Court. The ease of Bobbs-Merrill Co. v. 
Straus (210 U. S., 339), differs in the important fact 
that there was no such contract as was in ques- 
tion here. The ciaim for protection there rested 
upon a printea notice in the book fixing its price 
at retail. 

The object of copyright and of patent statutes is 


to give monopolies, and that contracts made 
by the owners of copyrights to secure the 
fullest protection in the enjoyment of the 


monopoly will not be condemned by the courts 
for being in unlawful restraint of trade we 
have decided. Until the United States Supreme 
Court has pronounced differently upon such an agree- 
ment concerning the future sales of copyrighted books 
as is now in question our former decision stands as 
the law of the case; however, it may be argued that 
in some other action the decision of the Federal 
tribunal warrants a different inference as to the in- 
terpretation to be given to the copyright statute. 





Witrarp Barter, J. (dissenting).— The griev- 
ance of the plaintiffs upon this appeal is that they 
have not been awarded all the relief to which they 
claim to be entitled. The interlocutory judgment pro- 
ceeds upon the theory that the agreements of the 
American Publisners’ Association and the American 
Booksellers’ Association, which have given rise to 
the controversy in this action, are unlawful only as 
far as they relate to uncopyrighted books, but are 
lawful so far as they relate to copyrighted books. 
Such was the view of this court upon the previous 
appeal, when an order of the Appellate Division over- 
ruling a demurrer to the complaint was sustained 
(Straus v. Am. Publihsers’ Ass’n, 177 N. Y., 473). 





Upon that appeal the court, speaking through 
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Parker, Ch. J., heid in substance that the agreements 
in question would have been tree from legal objection 
if they had been intended to operate solely upon trans- 
actions in copyrighted publications. They were con- 
demned only because they affected “the right of a 
dealer to sell books not copyrighted at the price he 
chooses or to sell at all, if he fails to comply with 
the rules of the association.” The two members of 
the court who then dissented upheld the validity of 
the agreements on the ground that they did not in 
their opinion really extend to uncopyrighted books 
(see dissenting opinion of Gray. J., 177 N. Y., on 
p- 490). It is apparent, therefore, that all the 
judges who participated in the decision of the first 
appeal in this ease agreed as to one point — that 
is, that there was something in the Federal copy- 
right statutes which permitted a restraint of trade 
as applied to books not copyrighted. 

This being the law of the case as laid down upon 
in copyrighted books that the law would not tolerate 
the first appeal we are bound upon well recognized 
principles to adhere to it upon any subsequent review 
of the controversy in any aspect, unless the doctrine 
ol our previous decision has been adjudged to be 
erroneous by a tribunal of superior authority. In 
the great mass of litigations which are brought here 
for review this is the court of last resort. Our con- 
struction and interpretation of the law, however, is 
not final and conclusive in regard to the meaning, 
seope and effect of the laws of the United States. 
“The doctrine of stare decisis is based upon the 
assumption that the rules of law to which this doe- 
trine applies have previously been determined by a 
court having final jurisdiction of the question in- 
volved. For this reason. where the decision of a 
tribunal is subject to review by one having superior 
authority over it, for that purpose, or the question 
determined may be passed upon by such tribunal in 
another case, the doctrine of stare decisis does not 
apply with full force until the same questions have 
been determined by the court of last resort. The 
construction of an act of Congress cannot be said to 
be authoritatively settled until passed upon by the 
highest court authorized to do so. ‘his is the Su- 
preme Court of the United States.” (Calhoun G. M. 
Co. v. Ajax G. M. Co., 17 Col., 11). 

The view which this court adopted upon the first 
appeal in this ease as to the effect of the copy- 
right Jaws of the United States upon the subject 
matter of the agreements which are aitacked as be- 
ing in restraint of trade has, it seems to me, been 
quite distinetly rejected in a subsequent decision 
by the Supreme Court of the United States in a 
litigation to which the plaintiffs here were parties 
(Bobbs-Merrill Co. v. Straus, 210 U. S., 339). On 
the previous appeal in this court Chief Judge Parker, 
after quoting the language used by the United States 
Supreme Court in Bement v. Nat. Harrow Co. (186 





v. 8. 70). to the effect that the courts would uphold 
any conditions not in their very nature illegal in 
regard to patents,, imposed by the patentee and 
agreed to by the licensee, for the right to manu- 
facture, or use, or sell the article, went on to say 
that such reasoning, although employed in the case 
cited in respect to patent rights, was “equally ap- 
plicable to copyrights.” On the other hand, Mr. 
Justice Day, writing for the Supreme Court of the 
United States in the Bobbs-Merrill case, expressly 
declares that “ there are differences between the pat- 
ent and copyright statutes in the extent of the pro- 
tection granted by them,” and cites with approval 
an opinion by vircuit Court Judge Lurton in which 
he said that these differences are so wide “that the 
eases which relate to the one subject are not con- 
trolling as to the other” (210 U.S. on p. 246). In 
the Bobbs-Merrill case the owner of a copyrighted 
book inserted below the copyright notice in each book 
the following statement: “The price of this book 
at retail is $1.00 net. No dealer is licensed to sell 
it at less price, and a sale at a less price will be 
treated as an infringement of the copyright.” The 
question presented for decision was whether the sole 
right to vend given to the owner of the copyright 
by the Federal Law was such as to “secure to the 
owner of the copyright the right after a sale of the 
book to a purchaser to restrict tne future sale of 
the book at retail to the right to sell it at a certain 
price per copy because of a notice in the book that 
a sale at a different price will be treated as an in- 
fringement, which notice has been brought home to 
the one undertaking to sell for less than the named 
sum?” The court answered this question in the 
negative, holding in substance that while the copy- 
right laws secure to the owner of a copyright the 
right of multiplication and the right to vend copies, 
he may not qualify the title of a future purchaser 
by means of such a notice as has been quoted. The 
fair import of the decision is that the owner of a 
copyright obtains nothing as such under the Fed- 
eral Law but the exclusive right to publish and mul- 
tiply copies of the protected work and vend the 
same. Where he sells copies the contracts of sale 
are unaffected by the copyright statutes, but are sub- 
ject to the same rules of law as those which apply 
to contracts for the sale of other personal property. 
If I understand the decision in the Bobbs-Merrill 

case correctly, the fact that the agreements in ques- 
tions nere related to copyrighted books could not 
operate to make those agreements valid if they were 
otherwise in violation of the statutes forbidding con- 
tracts in restraint of trade. In other words, a copy- 
right does not carry to the owner thereof any more 
right to enter into a contract in restraint of trade 
in the copyrighted book than he has to enter into a 
eontract which will restrain trade in a book which 
is not copyrighted. As was said by the present judge - 
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of this court when a member of the Appellate Di- 
vision, in the Second Department, referring to the 
publication of a copyrighted book: ‘‘ We suppose 
that the author of a new geometry may fix the price 
at which he will sell his work at any sum, or ar- 
range with others for its publication and sale at the 
stipulated price; but if all the publishers of books 
on geometry were to combine and agree not to sell 
any publication on that subject except for a stipu- 
lated price the contract would be in restraint of 
trade and void. (Murphy v. Christian Press Ass'n 
Pub. Co., 38 App. Div., 430). 

Although it is true that the question decided by 
the Supreme Court of the United States in Bobbs- 
Merrill Co. v. Straus (supra) was not the precise 
question presented in the case at bar, nevertheless, 
ic seems to me that what was said in the opinion 
therein as to the scope and effect of the copyright 
statutes is inconsistent, and, indeed, irreconcilable 
with the view originally taken by this court as to 
the effect of a copyright upon books which are the 
subject matter of a contract in restraint of trade. 
‘The effect of a copyright is a Federal question. A 
decision by the Supreme Court of the United States 
upon such a question is binding upon the Court of 
Appeals. So far, then, as the previous decision of 
this court was in conflict with the construction of 
the copyright laws adopted by the Supreme Court of 
the United States, it must be deemed to have been 
overruled. 

Subject to the modification rendered necessary 
by the decision in the Bobbs-Merrill case, I think 
we are bound to construe the agreements in con- 
troversy as we construed them upon the previous 
appeal. We then held that the contracts were bad 
so far as they related to uncopyrighted books. That 
view remains unassailed. We held, on the other 
hand, that they were good so far as they related to 
copyrighted books. That view must now be deemed 
erroneous and must be abandoned. Those parts of 
the agreements which deal with copyrighted books 
must now be regarded as equally objectionable and 
subject to the condemnation of the statutes forbid- 
ding contracts in restraint of trade. In so holding, 
we shall be applying the doctrine of staire decisis 
as far as we can, and at the same time shall pay 
due regard to an adjudication which I think we 
ought to treat as a controlling authority. 

I advise a reversal of the interlocutory judgment 
so far as it denies relief to the plaintiff in reference 
to transactions in copyrighted books under the agree- 
ments in controversy, and that the question cer- 
tified be answered in the affirmative. 

Haight, Vann and Hiscock, JJ., concur with Gray, 
J.; Cullen, Ch. J.; and Chase, J., coneur with Wil- 
lard Bartlett, J. 


Order affirmed, etc. 


AIDING AND ABETTING SUICIDE. 





In Sanders v. State in the Court of Criminal Ap- 
peals of Texas (June, 1908), 112 S. W., 68), a con- 
viction of the defendant for murder was reversed. 
It appeared that a woman with responsibility for 
whose death the defendant was charged had died 
from poisoning from ecarbolie acid, and the evidence 
tended to show that he had procured and furnished 
to her the poison which she voluntarily took. The 
court, following its previous decision in Grace v. 
State (69 S. W., 529), laid down the rule that since 
it is not a violation of law for a person to commit 
suicide, one furnishing another the means for com- 
mission of suicide violates no law. The following 
is from the opinion: 

“Whatever may have been the law in England 
or whatever the law may be there now with reference 
to suicide, or in any of the States of the Federal 
Union, where they have so provided by statute with 
reference to suicide, the punishment of persons con- 
nected with suicide, by furnishing means or 
agencies or affording an opportunity to the suicide 
to take his or her life, has not obtained and does 
not obtain in Texas. So far as our law is con- 
cerned, the suicide is innocent of any criminality; 
therefore the party who furnishes the means to the 
suicide is also innocent of violating the law. It 
may be a violation of morals and ethics, and repre- 
hensible, that a party may furnish another poison 
or pistols or guns or any other means or agency for 
the purpose of the suicide to take his own life, yet 
our law has not seen proper to punish such persons 
or such acts. A party may furnish another with a 
pistol, knowing such party intends to take his own 
life, yet neither would be guilty of violating any 
statute of Texas. Sa it may be said of furnishing 
poison to the suicide. However, a party would not 
be justified in taking the life of the party who de- 
sires to forfeit his life by shooting the would-be 
destroyer at his request, for in that case it would 
be the direct act of the accused and he would be 
guilty of homicide, although he fired a shot at the 
request of the would-be suicide. So it would be with 
reference to poison. If the suicide obtains the poi- 
son through the agency of another, that other know- 
ing the purpose of the suicide to take his own life, 
the party furnishing it would not be guilty; yet if 
the party furnishing it know the purpose of the 
suicide and he himself gives the medicine or poison 
by placing it in the mouth or other portions of the 
body, which would lead to the destruction of life, 
then it would be the act of the party giving and he 
would not be permitted to defend against the result 
of such act. If appellant furnished Miss Baxter 


with the carbolic acid at her request, with full knowl- 
edge on his part that she intended to take it, and 





did take it and destroyed her life, he, having no 
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further agency in it, would not be guilty; but if, 
knowing her purpose of destroying her life, at her 
request he prepared the medicine and himself placed 
it in her mouth and she swallowed it, then it would 
be an administration of this poison and he would 
be punished in case of death as a murderer.” 

The court distinguished the application of sections 
of the Penal Code making criminal the deception of 
a person so that he unconsciously would take his own 
life and the killing of one through the intervention 
of lunaties or other irresponsible persons. The test 
of legal —though, of course, not moral — innocence 
in the abettor is whether the act of the self-slayer 
was with full comprehension and voluntary. 

In most of the States the criminal law has been 
codified in whole or in part, and these Texas decisions 
demonstrate the wisdom of the legislatures of New 
york and Missouri in adopting statutes making the 
aiding of suicide and the abetting of attempts at 
suicide independent crimes, punishable by severe 
penalties (N. Y. Penal Code, sections 175, 176). 

This question is discused in an article in the 
Harvard Law Review for March, 1904, on “ Suicide 
and the Law,” from which the following language 
may be quoted: 

“Tt is certainly a serious defect in the law if a 
person who wishes to get rid of another can with 
impunity encourage and assist him to make away 
with himself. Some technical criticism has been 
offered on the New York statutes on the score that 
abettors are treated as more serious criminals than 
principals. The very simple answer is that they 
are. It is perfectly legitimate to subject the abettor 
of an attempt to imprisonment not exceeding seven 
years, while the attempter himself may not be im- 
prisoned for more than two years and generally es- 
capes without any punishment at all. The acts of 
a suicide and his abettor are essentially different: 
the one is merely an attempt to be rid of life; the 
other is an attempt to profit by indirectly causing 
another’s death. Whatever may be thought of the 
status of the principal’s offense, an accessory to 
to suicide is guilty of murder in all the moral black- 
ness that that term connotes. It is to be hoped 
that the legislatures of other States will not be 
deterred by merely technical or academic objections 
from adopting from New York and Missouri a very 
important legal reform.” — New York Law -Journal. 





GUESTS AT AN INN. 





the Law Journal (London) of December 12, 1908, 
contains the following editorial note under the head- 
ing “ Club Visitors as Innkeepers’ * Guests’ ” 

“The question whether in order to be a quest at 
an inn it is essential that a person should himself pay 
for the accommodation and refreshment given him 
arose, we believe, directly for the first time in Wright 





v. .anderton, decided on Tuesday by the Divisional 
Court. In that case it appeared that a hockey club in 
Bradford had made arrangements with an innkeeper, 
under which he provided a dressing room for the use 
of visiting teams and prepared tea tor them at the 
expense of the club, and while a match was being 
played a thief stole the visitors’ valuables from the 
dressing room. * Any person who is received into an 
inn for the purpose of his using the accommodation 
provided’ is the definition of ‘a guest’ in ‘Smith’s 
Leading Cases’ in the notes to Calye’s case, and the 
definition is wide enough to apply to a person to 
whom the innkeeper does not look for payment for 
the bill. Absurd results would follow if it did not 
apply. For instance, if a man took rooms at an 
hotel for himself and his wife, or a lady for herself 
and her maid, the innkeeper could claim to be ex- 
onerated in the case of the wife or maid from the 
duty to take care of a visitor’s property which he 
owed to the husband or mistress. The liability of 
an innkeeper which the common law imposed by rea- 
son of his exercising a public employment is of a very 
onerous kind, but there is no valid reason for making 
a distinction between the duty owing to a person who 
pays his own bill and to a person who is entertained 
at the expense of another, and the Divisional Court 
so held without any hesitation.” 

It seems reasonably clear that a ruling similar to 
that of the English Divisional Court would be made 
in similar cases arising in the courts of the different 
American States. In some of the older decisions it 
was laid down as part of the characterization of a 
guest that he must be a traveler or wayfarer. The 
more recent authorities, however, do not insist upon 
this element, although it is everywhere recognized as 
essential that the intended stay at an inn of a person 
claiming to be a guest must be more or less tem- 
porary or transient (16 Am. & Eng. Ene. of Law, 
p- 615-517). 

The moot illustration of the London Law Journal 
of a man taking rooms at a hotel for himself and 
his wife was realized in fact in the somewhat cele- 
brated case of Hancock v. Rand (94 N. Y., 1). It 
appeared that plaintiff and her husband, who was 
an officer in the United States Army having no per- 
manent home but living where military duty called 
ulm, oceupied rooms in defendant’s hotel under an 
agreement made by the husband, by which the family 
were to continue to occupy said rooms, upon terms 
specified, until the spring or summer following, pro- 
viding everything was satisfactory and the husband 
was not ordered away on military duty. The family 
took their meals at tue hotel restaurant, paying for 
each meal the same as other guests. No notice was 
posted in the rooms as prescribed by the Innkeepers’ 
Act (e. 421, Laws 1855). In an action to recover the 
value of property of plaintiff stolen from said rooms 
while so oeeupied it was decided that the facts justi- 
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fied a finding that the relation between the parties 
was that of innkeeper and guest, so that defendants 
were liable. 

The New York court there went to considerable 
lengths in holding that the plaintiff and her husband 
were transient guests instead of permanent boarders. 
Incidentally the case is authority for the position 
that members of the family of a person engaging ac- 
commodations at an inn are “ guests,” in whose favor 
the extraordinary liabilities of an innkeeper exist, 
even though the compensation for their aceommoda- 
tions is not to be paid by themselves. It seems a 
legitimate step further in the same logical direction 
to hoid taat the guest of a “ guest” may be classed 
technically as a “ guest,” within the common law 
rule. 

In the case commented upon by the London Law 
Journal, the innkeeper may under the analogy and 
spirit of many authorities properly be held liable. 
The definition quoted from Smith’s Leading Cases is 
a just and serviceable one.— N. Y. Law Journal. 

(Judicial Gowns in the Municipal Court.) — The 
Justices of the New York City Municipal Court are 
considering the adoption of the custom of wearing 
gowns on the bench. We think the innovation is a 
desirable one. While the essential things to give dig- 
nity to a court are tue probity and learning of its 
judges, the wearing of a distinctive judicial costume 
serves to impress the mind — especially the untrained 
mind — with the authority of the court and the ma- 
jesty of the law. In England both judges and barris- 
ters wear not only gowns, but wigs, and the usage, 
which is of some antiquity, has established itself in 
permanent favor there. In New York County we 
believe that all judges, except those of the Municipal 
Court, even including the city magistrates, wear 
gowns. The justices of the Municipal Court, we think, 
might well fall in with the general rule rather than 
prove the exception. — (Bene hand Bar. December, 
1908.) 


THE CODE OF ETHICS ON NEWSPAPER 
CUSSION. 


DIS- 





In approving of the Code of Ethics of the American 
Bar Association we have assigned as one of the 
reasons that it would be an advantage to have a con- 
siderable number of definite rules of conduct laid 
down so as to furnish a more specifie basis for 
charges of misconduct. ‘The following provision of 
the Code deserves special attention: 

“20. Newspaper Discussion of Pending Litigation. 
—Newspaper publications by a lawyer as to pending 
or anticipated litigation may interfere with a fair 
trial in the courts and otherwise prejudice the due 
administration of justice. Generally they are to be 
condemned. If the extreme circumstances of a par- 
ticular case justify a statement to the public, it is 





unprofessional to make it anonymously. An ew parte 
reference to the facts should not go beyond quotation 
from the records and papers on file in the court; but 
even in extreme cases it is Detter to avoid any ex 
parte statement.” 

On a former occasion we repeated the remark made 
to us by a former practitioner of eminence that he 
objected to section 20 because the question had arisen 
of trying cases in the newspapers and it was neces- 
sary for any attorney, no matter what were his 
private scruples and ideals, to be privileged to fiyii! 
the devil with fire. We should like very much to see 
a systematic attempt made to suppress a practice 
which is most unprofessional and a serious menace 
to the administration of justice. 

A few weeks ago a homicide occurred under circum 
stances showing design and premeditation. Of 
course, it was only to be expected that for some 
days the press would contain elaborate accounts of 
the facts of the killing and of the arrest and custody 
of the prisoners. But there further followed, during 
a considerable period, many columns of matter in 
various newspapers, some of it in the form of inter- 
views with counsel that had been retained and the 
rest of it quite as obviously inspired by lawyers. 
The inference was certainly suggested that a de- 
liberate effort was being made so to affect the minds 
of the entire community in advance that jurors, 
when chosen, would have strong prepossessions. 

Under section 376 of the Code of Criminal Pro 
cedure, a juror may be eligible, notwithstanding the 
previous expression or formation of an opinion or im- 
pression, if he declare on oath that he believes such 
opinion or impression will not influence his verdict, 
but that he can render an impartial verdict according 
to the evidence, and the court is satisfied that he 
does not entertain such present opinion or impression 
as would influence his verdict. 

Some knowledge of the facts of a notorious homi- 
cide case will be possessed by practically every man 
who has intelligence enough to be fit to serve as a 
juror. But in the interests of justice public senti- 
ment as to guilt or innocence should as far as pos- 
isble held in abeyance until after the hearing in 
court. It certainly is an unprofessional act, we may 
say a professionally treasonable act, for a member 
of the Bar to render the administration of justice 
difficult by summing up to the vicinage in advance of 
the trial. 

This abuse of engaging in trial by newspaper by 
lawyers, anonymously as well as in signed communi 
cations and in interviews, in civil as well as ¢riminal 
cases, has lately been much on the increase. It has 
been indulged in by public prosecutors as well as by 
counsel for the uefense. We are glau that the Ameri- 
can Bar Asosciation has devoted a special canon te 
the subject. We wish that professional obloquy 


might be visited upon any member of the Bar who is 











ni 
nal 
yas 
by 
ari 


yuy 
» is 


THE ALBANY LAW JOURNAL. 319 








guilty ot this form of misconduct and, further, that 
some flagrant case might be made the subject of 
judicial discipline. 

Under the law of New York very little control can 
be exercised over the newspapers themselves, as the 
law of contempt has been codified and the Court of 
appeals has bowed to the legislative authority in 
that respect. sut tl. courts may punish as profes 
sional misconduct acts which do not constitute con- 
tempt, and if a member of the Bar were shown to 
have engaged in elaborate and insidious attempts to 
prejudice the community in advance of a litigation 
it woula be most healthful in its effects if an example 
could be made of him.—N. Y. Law Journal. 


THE “UNFAIR LIST” AND THE FREEDOM OF 
THE PRESS. 





The decision of the Supreme Court of the United 
States in the appeal from the injunction and con- 
tempt proceedings against the officers of the Ameri- 
can Federation of Labor on account of the publica- 
tion of their “unfair” and “we don’t patronize ” 
lists will be one of the most important determina- 
tions recorded by that body in many years. It in- 
volves a problem of most profound constitutional im- 
portance—the question of whether the freedom of 
the press, which is in essence the right not to be sub- 
jected to censorship, judicial or otherwise, does or 
does not mean that the press may not be enjoined 
from publication of matter whose purpose is trade 
diserimination or boycott. Is the protection against 
censorship an absolute protection? If it is impossible 
to enjoin the most malicious or destructive libel is it 
possible to enjoin any other published matter? Or, 
to approach the question from the other standpoint, 
is it or is it not possible to protect property and 
trade by anticipating judicial order from the other- 
wise irreparable injury of printed threat or intimi- 
dation or order or request for trade discrimination? 

Roughly, the decisions of the courts of this country 
may be thrown into three groups, those of the 
Supreme Court of the United States. those of the 
lower federal courts, and those of the State courts. 
The decisions of the Supreme Court can hardly be 
said to bear directly upon the right to enjoin such 
publication as the officers of the American Federation 
have been sentenced for. Nor is even their indirect 
bearing very satisfactory. Yet any one reading such 
a decision as that of the case of Francis and Others 
vs. Flinn, in which the court held that the federal 
courts could not enjoin publication of articles in- 
jurious to the plaintiff by persons who were alleged 
to have confederated so to destroy his business—who- 
ever has read this or other cases bearing on the 
question must consider that the Supreme Court is 
indeed a stout champion of the freedom of the press. 
The decisions of the lower federal courts afford an 
almost striking contrast. Though the statement is 





not without exception, it may be said that as a whole 
the lower federal tribunals favor the injunction when 
the facts are like those in the American Federation- 
ist case. They are so conspicuously favorable to it, 
they give such little shrift to the press aspect of the 
question, that no doubt some who read them would 
deseribe them out of hand as biassed in favor of the 
rights of property and against those of publication— 
a property right of a particular species though it be. 
The State court decisions, as a third group, cannot 
be deseribed as of anything like the same uniformity. 
They go both ways, some pointing in one direction, 
some in the other, and some occupying an indetermi- 
nate middle ground. It is among them, however, in 
the decisions of such states as Missouri, Massachu- 
setts, and New York, that the unconstitutionality of 
this or related—in some cases not a closely related— 
use of the injunction is most roundly declared. 
Finally, it may be said of the English cases that 
until recent legislation expressly conferred upon the 
courts the power to enjoin a libel they gave little 
quarter to the idea that the press could be thus 
interfered with. Very much of our own case law is 
based directly upon the English decisions. 

The rights and interests in this question, the pro- 
visions of the constitution and their various interpre- 
tations, are most difficult of reconciliation. It can be 
argued, on the one hand, that the publication of the 
“unfair list ” violates a right of property, and that 
without the injunction there is oftentimes no ade- 
quate remedy. To this it will be objected that sub- 
stantially every well considered case holds that a 
libel cannot be enjoined, even though it involves the 
right of property, and even though the libeller is 
insolent. The person libelled has his remedy or re- 
dress either in a civil action for damages or a prose- 
eution for criminal libel. Should the injunction be 
used to prohibit the publication of the “ unfair list ” 
when it cannot be used to prohibit the publication of 
a libel? Should not the action for damages or prose- 
eution for crime suffice in the one ease as well as 
in the other? The very essence of the freedom of the 
press is right to unrestricted publication, the respon- 
sibility for any abuse of the right being a subsequent 
responsibility. The question almost answers itself 
until one begins to reflect upon the subversive quality 
of intimidation or coercion, or more subtle if less 
positive means of oppression through the wide-reach- 
ing instrumentality of the press. How reconcile these 
conflicting demands? 

At last, however, it is to be hoped that we are to 
have a thorough consideration of the question in all 
its aspects. It is with two great and fundamental 
rights, veritable pillars of this constitution, that we 
are concerned—the unrestricted right to publish and 
speak, and the inviolable right to property. Neither 
should be sacrificed; neither should be overshadowed. 
The question before the court is a great one, and we 
may expect it to be decided with wisdom proportioned 
to its greatness—Globe (N. Y.). 
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AMONG THE LATE DECISIONS. 





That the apparent physical impossibility of alleged 
abnormal movements of a machine will not warrant 
a court in changing the answers of the jury to special 
interrogatories, based upon the contrary assumption, 
when they are supported by testimony, and the jury 
sees the apparatus, although there is direct evidence 
that the machine never so operated, is held in Flem- 
ing v. Northern Tissue Paper Mill (Wis.), 114 N. W., 
841; 15 L. R. A. (N. S.), 701. 

The weight to be given photographs, by a jury, is 
held, in Higgs v. Minneapolis, St. P. & So. Ste. M. 
R. Co. (N. D.), 114 N. W., 722; 15 L. R. A. (N.S.), 
1162, not to be of conclusive effect as a matter of 
law, but to be dependent upon the skill, accuracy, and 
manner in which such photographs were taken. 





Mental! suffering is held, in Diamond Rubber Co. v. 
Harryman (Colo.), 92 Pac., 922; 15 L. R. A. (N. 8), 
775, not to be an element of damages for an acci- 
dental injury resulting in the slight shortening of a 
person’s leg, not rendering his presence objectionable 
to any person, or making him an object of pity or 
ridicule. 

The measure of damages for conversion en route, 
by a stranger, of property in possession of a carrier 
for transportation, is held, in Wallingford v. Kaiser, 
191 N. Y., 392; 84 N. E., 295; 15 L. R. A. (N.S.), 
1126, to be measured by its value at destination less 
transportation and selling expenses, and is not limited 
to its value at the place of conversion or nearest 
market. 

An implied guaranty of advances is held, in Miami 
County Nat. Bank v. Goldberg (Wis.), 113 N. W., 
391; 15 L. R. A. (N. S.), 1115, to be effected by a 
letter requesting a bank to let another make over- 
drafts, and accommodate both “him and me.” 





Building material belonging to the owners of an|tainable * * * 


void under a statute against perpetuities, is held, in 
Gerard v. Beecher, 80 Conn., 363; 68 Atl., 438; 15 
LR. A. (N. S.), 900, to be ineffectual to vest the 
remainders in their children as a distribution of 
intestate estate, although no appeal is taken there- 
from, since, the children not yet being heirs, there is 
no such definite ascertainment of the persons entitled 
to take as is requisite to the distribution of intestate 
estate. aa 





An adjudication of bankruptey in voluntary pro- 
ceedings is held, in Gordon v. Mechanics’ & Traders’ 
Ins. Co., 120 La., 441; 45 So., 384; 15 L. R. A. (N. 
S.), 827, not to violate a condition of a policy of 
fire insurance against change in interest, title, or 
possession, so as to relieve the insurer from liability 
for a loss occurring after the adjudication, but be- 
fore the appointment of a receiver or trustee. 

A policy of insurance on chattels, giving permis 
sion to move them from their location to a specified 
building, the policy to cover the property during re- 
moval in proportion as the value in each location 
shall bear to the wohle value, is held, in Palatine 
Ins. Co. v. Kehoe, 197 Mass., 354; 83 N. E., 866; 15 
L. R. A. (N. S.), 1007, not to cover the property 
while temporarily in another building, although in 
process of removal. 

An award or ascertainment of the loss by ap- 
praisers, or a legal excuse therefor, where a policy 
of fire insurance contains stipulations that, in the 
event of a disagreement as to the amount of loss or 
damage, the same shall be ascertained by appraisers, 
and that the loss shall not become payable until sixty 
days after the notice, ascertainment, and satisfactory 
proofs of the loss required in the policy have been 
received by insurer, “including an award by ap- 
praisers when apprisal has been required; ” and the 
further condition that “no suit or action on this 
policy for the recovery of any claim shall be sus- 
until. after full compliance by 


unfinished building, and left therein for the purpose|the insured with all the foregoing requirements,”— 
of completing it, is held, in Rahm v. Domayer (Jowa,}is held, in Graham v. German American Ins. Co., 75 
114 N. W., 546; 15 L. R. A. (N. S.), 727, to pass} Ohio St., 374; 79 N. E., 930; 15 L. R. A. (N.8.), 


with the deed of the realty, although not annexed 


thereto. 





The reasonableness of a rate less than the maximum 
fixed by statute is held, in Brooklyn Union Gas Co. v. 


1055, to constitute a condition precedent to a suit 
on the policy. The authorities on the question of 
arbitration as a condition precedent to action on 
insurance policy are collated in a note to the case. 
An untrue answer, written by the medical exami- 


New York, 188 w. Y., 334; 81 N. E., 141; 15 L. R. A.| ner, that an applicant for insurance was not at the 
(N. 8.), 763, not to be open to question in an action|time pregnant, although his deduction from her 
against a city which continues, after the expiration | answers and believed by her to be true, is held, in 
of its contract, to use gas without entering into a} Supreme Lodge K. & L. of H. v. Payne (Tex.), 108 


new one. 





S. W., 1160; 15 L. R. A. (N. S.), 1277, to avoid the 
policy, where the applicant in the application war- 


An attempted distribution by the probate court of| rants the answers to be true, and declares that the 


void remainders to “heirs” of living life tenants 


,| answers as written by the examiner are as given by 


following a testamentary disposition of the property | her. 
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